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BEFORE THE NATIONAL GREEN TRIBUNAL,

WESTERN zoNE BENCH, PUNE
ORIGINAL APPLICATION NO. 206 OF 2023 (WZ)

IN THE MATTER OF:

Yogesh Pratap Singh .. APPLICANT
VERSUS

Member Secretary, NCZMA & Ors.

... RESPONDENTS

REPLY AFFIDAVIT ON BEHALF OF RESPONDENT NO.
4

I, D. B. Patil, aged about $§~ years, Executive Officer, of the
Slum Rehabilitation ~Authority, having office at New
Administrative Building, Anant Kanekar Marg Bandra East,

Mumbai- 400051, do hereby solemnly affirm and state as under:

PRELIMINARY SUBMISSIONS

1) I am the Executive Officer of the Slum Rehabilitation

Authority (hereinafter referred to as "SRA") and am well

conversant with the facts of the present case. have perused th
e

copy of Original Application filed by the Applicant ang inre
thereto, I am filing this Affi

ply
d to
No. 4,

Opy of

L/ 3 1 l Page

———eeeeeseeeenn—

davit in Reply. I am authorize
file this affidavit in reply on behalf of Respondent
n

Hereto annexed and marked as Annexyre 1%,
€c
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‘ i Authority Letter dated 30.06.2025.

2) At the outset, I state that the SRA has the highest regard'for

environmental regulations, particularly the Coastal Regulation

Zone Notification, 2019, and is committed to ensuring

sustainable ‘development in Mumbai's slum rehabilitation

projects.

3) That this Reply Affidavit is being filed pursuant to the Order
passed by this Hon'ble Tribunal, whereby this Respondent was

directed to file its reply.

4) Respondent No. 4 denies each and every statement, allegation,
averment and contention in the Application which is contrary
to or inconsistent with whatever is stated herein. Nothing
contained in the Application shall be deemed to be admitted by
Respondent No.4 by virtue of it not having been specifically

denied herein and unless expressly admitted by Respondent

No.4.

| 5) That the Respondent No. 4 craves leave of this Hon'ble
Ir Tribunal to file additional submissions, documents, and

affidavits as may be necessary in the interest of justice.
JURISDICTIONAL CHALLENGE

6) At the outset, the Respondent No. 4 respectfully raises a

jurisdictional objection to the maintainability of this Original

2 | Page




Application on the following grounds:

6.1) The National Green Tripynal Act, 2010, under Section
14(1) provides: "The Tribunal shall have the Jurisdiction
over all civil cases where q substantial question relating to
environment (including enforcement of any legal right
relating to environmeny), is involved and such question
arises out of the implementation of the enactments

specified in Schedule I,"

It is respectfully submitted that the present matter
primarily concerns urban planning decisions under the
Maharashtra Regional and Town Planning Act, 1966
(hereinafter "MRTP Act") rather than raising any
substantial question relating to environment within the
meaning of Section 14(1) of the National Green Tribunal
Act, 2010. Hereto annexed and marked in (Annexure 2)

is a copy of the National Green Tribunals Act, 2010;

6.2) Section 2(m) of the National Green Tribunal Act, 2010
defines a "substantial question relating to environment"

as follows:

“‘Substantial question relating to environment’ shqjy
a
include an instance where—

(i) there is a direct violation of a spe cific st
Sta

’ o tutory
environmental obligation by 4 person by yp;
i

ch—
(A) the community at large othe, than qy ; d
ndj

Vidual
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affected by the envivonmental consequences; or
(B) the gravify of damage to the environment or
property is su bstantial; or
(C) the damage to public health is broadly

measurable;

(i) the environmental consequences relate to a specific

activity or a point source of pollution.”

The Applicant has failed to demonstrate how the alleged
relaxations in open space requirements constitute a
"substantial question relating to environment" as defined

under Section 2(m) of the NGT Act.

6.3) Furthermore, Section 14 of the National Green Tribunal
Act, 2010 confines the Tribunal's jurisdiction to civil cases
involving substantial questions relating to the environment
arising from the implementation of enactments specifically
listed in Schedule I of the Act. It is pertinent to note that
neither the Maharashtra Regional and Town Planning Act,
1966 nor the Maharashtra Slum Areas (Improvement,
Clearance, and Redevelopment) Act, 1971 is included in
Schedule I. Accordingly, any grievance arising solely under

these statutes falls outside the scope of the Tribunal's
Jurisdiction,

6.4) The Hon'ble Supreme Court in Tamilnadu Pollution Control

X/ ' 4 | Page
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Board vs. Sterlite Industries (India) Ltd. [(2019) 19 SCC
479] has categorically held that "the NGT does not enjoy

the power of judicial review to examine the validity or vires

of any enactment in Schedule | or of subordinate legislation
framed under such enactment." Hereto anncxed and marked
in (Annexure 3) is a copy of Tamilnadu Pollution Control
Board vs. Sterlite Industries. Thus, the Tribunals
jurisdiction to examine urban planning regulations under

the MRTP Act is clearly barred.
LIMITATION AND STANDING OBJECTIONS

7) Without prejudice to the jurisdictional objections raised
herein, and while expressly reserving all rights to raise
additional grounds and arguments as may be necessary
during the proceedings, the Respondent No. 4 submits that
this Original Application suffers from fatal defects of
limitation and standing that independently warrant its
dismissal. This submission is made with the clear
understanding that nothing contained herein shall be construed
as a waiver of any objection, argument, or defense available to
the Respondent, particularly regarding the jurisdictional

challenge:

7.1) Statutory Limitation Period:

a) Section 14(3) of the National Green Tribypa] Act, 2010

states: "No application for adjudica:ign i di
Spute

5 | Page
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unless it is mada within a period of six months from the|,
date on which the cause of actlon for such dispute first
arose: Provided that the Tribunal may, if it iy satisfied

that the applicant Was prevented by sufficient cause

from filing the application within the said period, allow
it to be filed within a further period not exceeding sixty

days."

b) Section 14(3) of the National Green Tribunal Act, 2010
explicitly imposes a stringent limitation period of six
months from when the cause of action first arose, with a
maximum discretionary extension of only 60 days upon
showing sufficient cause. This strict statutory provision
reflects the legislative intent to ensure timely
adjudication of environmental disputes and provide
certainty in administrative decisions. The slum
rehabilitation schemes referenced in the Application
received approvals years ago, making this challenge
grossly delayed without any explanation demonstrating
sufficient cause for condonation of delay. This statutory

limitation cannot be circumvented through creative legal

arguments,

c) In M. Ramasamy Versus K. Ponnusamy, the Madras
High Court explained in paragraph 8 (1) (11) the
ratlgqale behind limitation periods: "Rules of limitation

are not meany ¢, destroy the rights of the parties. They

6 | Page
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do not resort to dilatory
The idea is that

every legal remedy must be kept alive for 4 legislatively

fixed period of time,.. So a lifespan must be fixed Jor

each remedy. Unending period Sfor launching the
and

are meant to see that parties

tactics but seck thejy remedy pmmptly.

remedy may lead to unending uncertainty
consequential anarchy. The law of limitation is thus
Jounded on public policy. It is enshrined in the maxim
interest reipublicac ut sit finis litium (it is for the
general welfare that a period be put 10 litigation)."
Hereto annexed and marked as Annexure 4 is a COpy of

M. Ramasamy v. K. Ponnusamy.

7.2) Misapplication of "Continuing Wrong" Doctrine:

a) For projects approved prior to the current regulations,
the Development Control and Promotion Regulations
(DCPR) for Greater Mumbai, 2034 provide sﬁeciﬁc
protection through Regulation 33(10) (11.2), which
states that slum rehabilitation schemes where Letter of
Intent has been issued by SRA prior to these
Regulations may continue to be governed by previous
regulations. The limitation period for challenging such
approvals must be calculated from the date of those

original approvals, not from an arbitrary later date:

b) The Original Application incorrectly Cl&ﬁims th
| at "if

there is a violation of any Notif cation gby s
o or any T

f
I
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Permission given under a Notification, then it would -

remain a continuing wrong", This interpretation is

contrary to established legal principles and represents’
a transparent ﬁltcmpt to circumvent the statutory _
limitation period prescribed under Section 14(3) of the = 5
NGT Act;

7.3) Regulation 33(10) (11.2) of The Development Control
and Promotion Regulations for Greater Mumbai, 2034
(DCPR 2034) explicitly provides: "The slum rehab
schemes where LOI has been issued by SRA prior to the
date of coming into force of these Regulations and which
is valid may continue to be governed by the regulation
applicable prior to these Regulations.". This
"grandfathering" provision establishes the continuing
validity of approvals granted under previous regulations,

thereby protecting the legal rights of all stakeholders
involved in such projects.

7.4) Absence of Locus Standi:

a) The Applicant lacks the requisite standing to
challenge projects that have received all necessary
statutory approvals. In technical planning matters, an
applicant must demonstrate a direct and substantial

interest beyond general environmental concerns.

b) Out of ten examples cited by the Applicant, only one

8 | Page
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involves an SRA project (Example #7), undermining
the Applicant's gtanding to bring comprehensive

claims nguinst Regpondent No.4.

¢) The Applicant's own admission that "he is not sceking
a specific relief only against the said parties” confirms
the generalized nature of this challenge, lacking the

specificity required for proper adjudication.

71.5) Vested Third-Party Rights:

a) SRA schemes involve significant third-party rights,
particularly those of slum dwellers awaiting
rehabilitation. The National Green Tribunal has
consistently recognized the importance of balancing

environmental concerns with the rights of vulnerable

populations.

b) As recognized in judicial precedents, delayed
challenges threaten to disrupt legitimate expectations

and potentially harm the very populations that

environmental legislation aims to protect.

EVIDENTIARY CHALLENGE

8) Evidentiary Challenge:

8.1) The National Green Tribunal's adedicatOry

| . ‘ function
requires a foundation of reliable, authentica{ted evi

9| Page
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effectively implement environmental protection within its
statutory mandate, While the NGT operates with procedural .
flexibility, this does 1ot diminish the fundamental

requirement  for propetly  verified documentation, -

particularly in technical matters involving coastal regulation
compliance. The Original - Application suffers from
significant evidentiary shortcomings that impede proper
adjudication of the complex environmental issues raised
therein. The Applicant's approach in this matter raises
significant concerns regarding evidentiary standards. While
the NGT Act provides for procedural flexibility, it does not
dispense with the need for reliable evidence. The letter
submitted to the Registrar by the Applicant acknowledges
that "the projects mentioned in the Original Application are
only illustrative examples," demonstrating the generalized
nature of the allegations rather than specific, authenticated

violations.

L

8.2) The Applicant's approach in this matter raises significant
concerns regarding evidentiary standards. While the NGT
Act provides for procedural flexibility, it does not dispense
with the need for reliable evidence. The letter submitted to
the Registrar by the Applicant acknowledges that "the
projects mentioned in the Original Application are only
illustrative examples,” demonstrating the generalized nature
of the allegations rather than specific, authenticated

violations.

8.3) This approach is particularly problematic in the context of

10 | Page
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; ; the Coastal
complex environmenta] yegulations like

me Court
Regulation Zone Notification, 2019 The Supre

: ; ees that decision-
has emphasized in enyjronmental co8es ¢

: - N— ocumentation.
making requires proper verification and d

ased on

. i » b
Hence, environmental adjudication must be o
eneralize

properly substantiated evidence rather than &

allegations.

8.4) The Applicant has also admitted to deliberately omitting
certain notifications from the filing to avoid "increasing the
bulk of the Original Application". This selective
presentation of evidence undermines comprehensive
adjudication. Section 19 of the NGT Act empowers the
Tribunal to require "any public record or document”,

highlighting the importance of complete documentation in

environmental proceedings.

8.5) The absence of specific project proponents as parties further
complicates proper evidentiary assessment. The Applicant
has focused on planning authorities rather than the
developers directly responsible for the alleged violations,
This approach prevents the Tribunal from obtaining specific

responses from those actually implementing the projects in
question.

8.6) For the NGT to properly exercise its Powers under Sectio
n
20 of the Act and apply "the Principles of Sustainab]
e

he pollyter
rather than

development, the precautionary principle anq t

pays principle", it requires concrete evidence

! .
. 11 Page
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illustrative examples. The Supreme Court has directed
that the NGT must conduct g "merity review" rather -
neursory cxaminationt ¢ environmental

than #
which 18 1mpossible  wighout reliable,

matters,
authentiented evidence regarding specific violations.

LIMITED SRA INVOLVMENT IN CITED EXAMPLES
9) The Slum Rehabilitation Authority's role in the Original

Application is highly circumscribed, with only one of the
ten cited examples (Example #7) specifically involving an
SRA project - "the Proposed Slum rehabilitation Scheme on
plot of land bearing C.S. No. 876 (pt), 877 to 880 and 894
(pt) to 897(pt) of Worli Division, Mumbai, G/S Ward”. This
singular example fails to demonstrate how SRA's actions
specifically violated Coastal Regulation Zone provisions, as
distinguished from other planning authorities. Moreover, a
critical examination reveals that this specific project has
obtained all necessary clearances and complies with
applicable special provisions under the comprehensive

statutory framework governing slum rehabilitation.

10) HARMONIOUS CONSTRUCTION OF
REGULATIONS:

10.1) The NGT has recognized in previous cases that it lacks
jurisdiction to quash Development Control Regulations as
these constitute delegated legislation. The Supreme Court in
Pune Municipal Corporation's case has clearly established

that "the DCR of amendment thereof are legislative
12 | Page
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functions.” This principle is critical when considering the

interrelationship CRZ Notification and

between
Development Control Regulations.

0.2) The CRZ Notification's reference to "ocal town and country

planning regulations" must be construed to include all
provisions of those regulations, including specialized
provisions for slum rehabilitation. This harmonious reading

1s essential because:

The Slum Rehabilitation Scheme is explicitly deemed to be
Development Control Regulations under Section 3B(4) of
the Maharashtra Regional and Town Planning Act.

The Supreme Court has emphasized that "A statute is to be
read as a whole" and "Subordinate legislation indisputably
has to be read in the light of the provisions of the Act

whereunder it has been made"

The Court has further noted that development control

regulations must be read "having regard to the purpose and

object for which the statute is made"

10.3) The National Green Tribunal, in addressing environmental

matters, must apply "the principles of

Sustainable

development, the precautionary principle and the polluter pays

principle”. However, this must be balanceq against th
c

statutory mandate to rehabilitate slum dwellers, 5 Critical socig]
, Ocia




11.1) Contrary to the Applicant's allegations, SRA projects
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objective recognized in multiple legislationg,

INEFIT

-4

Antt
{

actually improve environmental conditjong compared to the
existing slums they replace, ag they replace unplanned,
unsanitary settlements with Properly designed structures
having adequate infrastructure. Thege environmental
benefits include improved sanitation and waste
management systems through proper sewage disposal
facilities, preventing untreated sewage from directly
entering water bodies; reduced encroachment on sensitive
environmental areas by providing formal housing in legally
designated zones; proper infrastructure for sewage
treatment and drainage as required by DCPR for Greater
Mumbai, 2034 Regulation 33(10); reduced open dumping
of waste through organized waste collection systems,
improving coastal environmental quality; better structural
safety  through engineered ~constructions, ~reducing
vulnerability to  environmental hazards; and better
compliance with coastal zone regulations through planned

development supervised by appropriate authorities.

11.2) The Origina] Application lacks specific scientific evidence

linking SRA projects to environmental degradation. While
the CRz Notification, 2019 aims to protect coastal
Cnvironments, the Original Application doesn't provide

scienti ‘ wr : ;
entific evidence linking specific open space reductions to

14 | Page
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quantifiable environmenta] harm, Particularly in the context

lenges specifically

of Mumbai's unique yrban chal ‘
acknowledged in Pamy 3,3 of the Notification which

designates CRZ fulling within municipal {imits of Greater

a5HTRA
.. No. 20248
Jiry Date
101/2026

: ' ¢ at1 for
Mumbai as an arca requiring special consideration

0 L4t ) ‘ ‘1 7
protecting critical coastal environment and addressing

difficulties faced by local communities.

12) ENFORCEMENT HIERARCHY

12.1) The Respondent No.4 is an implementing agency rather
than an enforcement authority, as clearly established in the
regulatory framework of CRZ Notification, 2019 and
affirmed by the NGT in its recent orders. The National
Coastal Zone Management Authority (NCZMA) has clearly
stated in its reply that State Coastal Zone Management
Authorities (SCZMAs) are primarily responsible for
enforcement. The enforcement responsibilities are clearly
delineated in the CRZ Notification, 2019: Para 6(a)
establishes National Coastal Zone Management Authority
(NCZMA) for coordination and implementation; Para 6(c)
establishes  State/Union  Territory  Coasta] Zotie

Management Authorities for enforcement ang monitoring;

and Para 6(d) designates authorities at district leye] for

implementation.
13) COMPLIANCE WITH PRO CEDURA
\
REQUIREMENTS: L

SRA has ensured compliance with all p
rocedyra)

15 | Page
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requirements including the 51% congent requirement in
Regulation 33(10) (1.14) of DCPR for Greater Mumbal l*’ R
2034, which states: "where 51% percent or more of ihé A

%,

eligible hutment-dwellers in a slum and stretch of road or _
pavement contiguous to it at onc place agree to join a
rehabilitation scheme, it may be considered for approval."
This democratic process ensures that rehabilitation projects
reflect the wishes of the majority of affected slum dwellers
and provides legitimacy to the rehabilitation process,

balancing the need for urban renewal with the rights and

preferences of the residents themselves.

14) SOCIOECONOMIC IMPLICATIONS

14.1) The Original Application, if granted, would have severe

socioeconomic consequences: housing crisis through
potential mass displacement of residents without adequate

relocation plans, contrary to the humanitarian objectives.

14.2) The slum rehabilitation program serves crucial social

welfare objectives recognized by both state and central
governments. The right to housing is a fundamental aspect
of Article 21's right to life, as recognized by the Supreme
Court, and slum rehabilitation schemes implement this
constitutional right in a practical manner by providing
dignified housing to marginalized communities who would

otherwise continue to live in precarious conditions in

16 | Page
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environmentally vulnerap]e areas.

15.1) Response to Substantlal Question 1: Comstruction

Requirements in CRZ Areas:

a) Respondent No. 4 (SRA) submits that construction within
CRZ areas must follow the comprehensive local town
planning regulations, which necessarily include specific
provisions for slum rehabilitation schemes. The CRZ
Notification, 2019 states that buildings in CRZ-II areas
"shall be subject to the local town and country planning
regulations”, which must be interpreted to encompass the

entire regulatory framework.

b) The Devélopment Control and Promotion Regulations
(DCPR) for Greater Mumbai, 2034 contains specific
provisions under Regulation 33(10) that authorize
relaxations in open space requirements for slum
rehabilitation project-s. These are not "violations" but
legitimate provisions that form an integral part of
Mumbai's planning regulations. Regulation 33(10) (6.15)
explicitly provides for relaxations withoyt premium
charges, and Regulation 33(10) (6.17) empowers the CEQ
of SRA to grant necessary relaxations with recorded

reasons .

c) The Maharashtra Regional and Town Planpip, g Act, [9¢
» 1966

clearly establishes that "provisions of e
generg) Slu
m

17 | Page
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Rehabilitation Scheme shall prevail over the Developmernt N
Control Regulations” . This Statutory mandate confirms
that slum rchabilitation provisions have specific legal
authority that cannot  be  subordinated to general

development regulations.

d) The Applicant's selective focus on Regulation 41 while
ignoring the specialized slum rehabilitation provisions
contradicts the established principle that planning
regulations must be interpreted harmoniously and in their
catircty. The Supreme Court has recognized that
Development Control Regulations must be interpreted
considering their purpose to "revive and resurrect

~neighbourhoods" and address social welfare needs.

e) Respondent No. 4 therefore submits that it fully complies
with the CRZ Notification by following the complete town
planning regulations, which explicitly authorize necessary

relaxations for slum rehabilitation schemes,

15.2) Response to Substantial Question 2: Application of Strict

Interpretation and Precautionary Principle

a) The CRZ Notification, 2019 explicitly provides that "CRZ
falling within municipal limits of Greater Mumbai" shal]
be accorded special consideration for the dual purpose of
"Protecting the critical coasta] environment and difficulties
faced by Joca] communities”, This language (i'rrectly
establishes that both  environmenta] protection and

[

18 | Page
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i . . ro
community needs must be considered togeth

gimilar

The NGT in the Hubtown Limited cose examined a
's CRZ

situation involving slum-occupied land in Mumbal
arca. Here to annexed and marked in Annexure 5 ig a copy
of Hubtown Limited case. The Tribunal concluded that "no
deeming effect can be given to assume non existence of
thing to be an existing thing with retrospective effect”. -T'he
NGT specifically held that environmental regulations
cannot be interpreted to "make disappear such slums which
already existed" before the notification. The Tribunal
directed authorities to take "a fresh decision" emphasizing

"harmonious interpretation" of CRZ regulations.

This approach aligns with Section 20 of the National Green
Tribunal Act, which requires the Tribunal to apply
"sustainable development, the precautionary principle and
the polluter pays principle" together. The Precautionary
Principle requires evidence of '"identifiable risk of
environmental degradation," which the Applicant has not

established regarding SRA projects.

Environmental aspects must be balanced with social needs
as recognized by the Supreme Court: "ecological factors

indisputably are very relevant considerations ip construi
ng
a town planning statute” but "there eXists a stark
star

distinction"  between  environmentg]

. ' ' _ regulationg
concerning industrial pollution ang those

addregg;
rehabilitation efforts. The Court further noteq Ssing
that "a

19 IPage
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holistic approach to @ large number of problems" is/’,

required.

Slum rehabilitation projects often enhance environmental \
conditions by replacing unplanncd settlements with
properly designed developments including sanitation and
waste management systems, Therefore, the balanced
application of environmental principles, considering both
ecological protection and community needs, represents the

correct approach to interpreting Mumbai's special status in

the CRZ Notification.

15.3) Question 3: Application of the 'Precautionary Principle'

Under_Section 20 of the NGT Act to Open Space

Requirements in CRZ Areas

a) Section 20 of the National Green Tribunal Act, 2010
mandates application of "the principles of sustainable
development, the precautionary principle and the polluter
pays principle". The precautionary principle requires
anticipating environmental degradation and places the
burden of proof on developers. In evaluating open space
requirements for SRA projects in CRZ areas, this principle
must be interpreted in conjunction with the previously
addressed questions regarding construction requirements
and strict interpretation of CRZ provisions for Mumbai's

special status.
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absolutes. When development proceeds with proper
environmental clearance "ot vitiated by illegality; it would
be a case of proper adherence with the precautionary
principle" . In environmental cases, the Court distinguishes

"between the interpretation of planning and zoning statutcs

enforcing ecology vis-a-vis industrial effluents and
hazardous industries and those relating to concerted efforts
at rehabilitating the industry”. This distinction 1S

particularly relevant to slum rehabilitation projects, which

serve both social welfare and environmental improvement

purposes.

¢) The NGT's approach in similar cases demonstrates that
evidence-based assessment is required rather than blanket
application of environmental principles. The Tribunal has
struck down sweeping directions issued "without any
rationale and based on no scientific or technical evidence”.
In the Hubtown Limited case, the NGT directed authorities
to take "a fresh decision" emphasizing "harmonious
intérpretation“ of CRZ regulations when dealing with pre- 4
existing slums. The Tribunal recognized that environmenta]
regulations cannot artificially "make disappear such slums

which already existed" before the notification_

d) The application of the precautionary pringipe ¢, open space

requirements in SRA projects within CRz areas must
. S

therefore consider: (i) the explicit statuto’ry mandate ip, th
; &

Maharashtra Regional and Town Planning A

U th
"provisions of the general Slum Rehabilitation Sche at

me shapp
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prevail over the Development Control Regulations"; (ii) the
balancing of environmental protection with community
needs as required by the CRZ Notification's provision for \,
"difficulties faced by local communities" ; (iii) the-
environmental improvements  achieved by replacing

unregulated slums with planned developments featuring
proper sanitation and waste management systems; and (iv)
the need for evidence of "identifiable risk of environmental
degradation" rather than mere technical deviations from
general regulations. This balanced approach aligns with the

NGT Act's mandate to apply sustainable development

alongside the precautionary principle.

16) TECHNICAL NECESSITY FOR RELAXATIONS

16.1) Slum rehabilitation in Mumbai necessitates specialized
provisions that recognize the technical challenges of
implementing redevelopment in a space-constrained urban

environment, as comprehensively addressed in Regulation

33(10) of DCPR-2034.

16.2) The physical impossibility of applying general open space
requirements to slum rehabilitation projects would
effectively nullify the legislative intent behind the
Maharashtra Slum Areas Act, which prioritizes the
transformation of informal settlements into properly

planned developments.

16. 3) Altemnative technical solutions incorporated i in SRA projects

fulfill the underlying objectives of open space\requlrements

\/ 22 | Page
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. + * d
through different meang, ng contemplated by the specialize

provisions in DCPR-2()34 :

. . ion'" in Para
Mumbai's designation for "gpecial consideration™ !

3.3 of the CRZ Notification, 2019 explicitly acknowledges
and

: ' "
both "protecting the critical coastal environment
addressing "difficultics faced by local communitics,
requiring a balanced approach that Respondent No. 4

implements through its regulatory framework.

17) FIRE SAFETY AND OTHER TECHNICAL
COMPLIANCE

Regarding fire safety concerns:

17.1) SRA projects include documented fire safety compliance
with evidence of alternative measures that compensate for

reduced open spaces, as provided for in DCPR-2034
Regulation 33(10)(6.15).

17.2) Regulation 33(10)(6.15) specifically addresses this by
providing that "if any further relaxation in open spaces is
granted by Chief Executive Officer then the same shall be

subject to compliance of CFO requirement”

17.3) The SRA is empowered under Regulation 33(10)(6.17) to
"make any relaxation wherever necessary for reasong to be

recorded in writing" while ensuring safety requirementg are

met.
17.4) The DCPR-2034 provides a comprehensiye ﬂ'ameWork g
or

23 | Page




ensuring that even Wi47&axaﬁ°n3

. > essential safety
s are maintained. :

requirement

18) SPECIFIC RE L Ik
0 "D . "’_.

18.1) Respondent No. 4 submits  thyy Prayer A seeking
declaration of constructions as violative and ordering
demolition is legally untenable as SRA operates under
Regulation 33(10) of DCPR for Greater Mumbai, 2034,
which explicitly authorizes necessary relaxations in open
space requirements for slum rehabilitation projects. These
are not "violations" but lawful modifications authorized by

statute, and granting this prayer would cause immense

social hardship to vulnerable communities without

corresponding  environmental  benefits. The CRZ
Notification, 2019 specifically designates Mumbai as an
area requiring special consideration for both environmental
protection and addressing difficulties faced by local

communities, necessitating a balanced approach.

18.2) Regarding Prayer B seeking constitution of an expert
committee, Respondent No. 4 contends this prayer is
Premature and procedurally problematic as it presupposes
violations withoyt establishing a prima facie case based on
credible evidence, The evidentiary basis for the Application
is deﬁcient, relying on uncertified plans and selective
Presentation of documents, with the Applicant admitting
that Projects mentioned are merely "illustrative examples"
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i nd
3) Similarly, Prayers C & D socking to halt ongoms 2

all
future  constructions incorroctly agsume that

P ; nstitute
modifications to open spuce rcCIUlrcments co

a0 : s k for
violations, ignoring the specific regulatory framcewor

. itimate
slum rehabilitation and would effectively halt legitima

i : itions
projects that actually improve environmental condi

3 . : i . 4 n Waste
compared to existing slums through better sanitation,

management, and sewage treatment.

18.4) The Original Application should be dismissed as it raises
issues beyond this Hon'ble Tribunal's jurisdiction, relies on
inadmissible evidence, fails to establish substantial
environmental harm, and ignores the comprehensive
statutory framework explicitly authorizing necessary
modifications for slum rehabilitation projects. The "local
town planning regulations" referenced in the CRZ
Notification include specialized provisions for slum
rehabilitation that must be interpreted harmoniously to serve
both environmental and social welfare objectives.
Respondent No. 4 operates within a clear legal mandate to
implement slum rehabilitation schemes that improve both
housing and environmental conditions for Mumbai's
vulnerable communities, and Section 20 of the National
Green Tribunal Act requires application of SUStall;rable
development principles alongside

the Precautlonary
Principle, considering Mumbai's unique cha]lenges

/

25 | page




481
19) PRAYERS::

¥ i
In view of the above facts, CIrcumstances, and legal

submissions, and without prejudice to the Respondent’s e
right to raisc additional pleas, Brounds, or objections, itis " .
most respectfully prayed that this Hon’p)e Tribunal may be

pleased to:
a) Dismiss the Original Application ag not maintainable either ;
in law or on facts, being barred by jurisdiction, limitation, |
and devoid of any substantial question relating to
environment under the National Green Tribuna] Act, 2010;
b) Award costs in favour of Respondent No, 4; and
c) Pass such other and further orders as this Hon’ble Tribunal
may deem fit, just, and proper in the facts and circumstances

of the case.

The Respondent No. 4 further requests liberty to file

additional submissions if required.

AND FOR THIS ACT OF KINDNESS, THE

RESPONDENT SHALL AS IN DUTY BOUND EVER
PRAY.

Place: Mumpbgj

Date; 3th j une, 2025

DEPONENT
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VERIFICATION

ve Officer, of the

I, D. B. Patil, aged about S _ years, Executi
at New

having  office
¢ Marg Bandra East,
hereby verify
o the

Slum Rehabilitation  Authority,
Administrative Building, Anant Kancka

Mumbai- 400051, the Respondent No. 4 herein, do
are true and correct t

material has been

that the contents of the above affidavit
best of my knowledge and belief and nothing

concealed therefrom.

Verified at Muwmbg, on this 30" day of _JTUME 2025.

DEPONENT

= i
EFORE NME Notarial Register of

hﬁﬁdvéf/ ~XSTA V. SALVE
._._-—/‘-_—_-’ - - p
SANGITA V. SALVE | : 3

8.Com.,L.L.B
NOIARY- THANE & MUMBA!
NAHARASHTRA
(Govt of India)

30 JUN 2055
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VAKALATNAMA

BEFORE THE NATIONAL GREEN TRIBUNAL
WESTERN ZONE BENCH, PUNE

ORIGINAL APPLICATION NO. 206/2023 (WZ)

Mr. Yogesh Pratap Singh
... Applicant

Versus

The Member Secretary, NCZMA & Ors. ... Respondents

[, Sandeep Deshmukh, Secretary, SRA, the authorized signatory of the
Respondent no. 4, do hereby appoint and engage Adv. Rahul Hingmire as our
duly appointed Advocate in the abovementioned matter and authorize him to
represent, act, appear and plead on behalf of the Respondent no. 4 and to do
all other acts and things which may be necessary or expedient in his opinion.

I—
I, hereby set my hand to this writing on this 50 day of June, 2025

| I Accept:

Adv. Rahul Hingmire ( for
Having office address at:- F1 - 1103, . g 3

Ganga Carnation, Mundhwa Road, Fatima '
Nagar, Koregoan Park Annex,

Near Westin Hotel, Mundhwa, Pune, S poratrty
Maharashtra — 411036. | o1 Rehabitation Author
. Mobile No.022- 2885551/2, 9405069374, i

9833768107, 97678 02940

- Email id: mumbai@vllp.co.in,

. rahul@vllp.co.in,

| shreyas.hingmire@vllp.co.in

Respondent no. 4)
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AdA
SLUM REHABILITATION AUTHORITY, BRIHANMUMBAI

AUTHORITY LETTER
Datc : 30.06.2025

To Whomsoever It May Concern

This is to authorize D.B. Patil, Executive Engineer/SRA, Brihanmumbai holding the
designation of Executive Engineer, to sign and affirm the Affidavit in Reply and any related
documents on behalf of the undersigned, Dr. Mahendra Kalyankar, Chicf Executive Officer

of Slum Rehabilitation Authority, Brihanmumbai in connection with the matter titled.

Original Application No.206 of 2023 (WZ)

The said authorization is granted specifically for the purpose of filing the Affidavit in
Reply before the National Green Tribunal and to undertake all acts, deeds, and things as may

be necessary in relation thereto, which shall be binding on the undersigned.

.

This letter is issued under my authority and with full knowledge of the facts.

Dr. Mahendra Kaly: n[E:'r,’-‘/

CEO/SRA
Brihanmumbai

Acdeptance.

D. B.*Patil
Exccutive Engineer/SRA,
Brihanmumbai

Administrative Building, Prof. Anant Kanekar Marg, Bandra (East), Mumbai - 400 051.
Tel.: 022-2656 5800 / 6912 5800 » Fax : 022-2659 0457 « Email : info@sra.gov.in
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HRd = IASTIA
The Gazette of Iudia
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9T I — 9§98 |
PART I — Section 1
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PUBLISHED BY AUTHORITY

T 25] . ¢ T, YuAT, VT 2, 2010 / VIS 12, 1952
No.25] . NEW DELHI, WEDNESDAY, JUNE 2,2010/ JYAISTHA 12, 1932
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Separate paging is given to this Part in order that it may be filed as 2 separate compilation.

MINISTRY OF LAW AND JUSTICE

(Legislative Department)
New Delhi, the 2nd June, 2010/Jyaistha 12, 1932 (Saka)

The following Act of Parliament received the assent of the President on the 2nd June,
2010, and is hereby published for general information:—

THE NATIONAL GREEN TRIBUNAL ACT, 2010

(No. 19 or 2010)
(2nd June, 2010.]

AnActto provide for the establishment of a National Green Tribunal for the effective

and expeditious disposal of cases relating to environmental protection and

. conservation of forests and other natural resources including enforcement of

any legal right relating to environment and giving relief and compensation for

damages to persons and property and for matters connected therewith or
incidental thereto. o

Anp wHEREAS India is a party to the decisions taken at the United Nations Conference

on the Human Environment held at Stockholm in June, 1972, in which India participated,

calling upon the States to take appropriate steps for the protection and improvement of the
human environment; :

AND wHEREAS decisions were taken at the United Nations Conference on Environment
and Development held at Rio de Janeiro in June, 1992, in which India participated, calling
upon the States to provide effective access [o judicial and administrative proceedings,
including redress and remedy and to develop national laws regarding liability and
compensation for the victims of pollution and other environmental damage;

30
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AND WHEREAS in the judicial pronouncement in India, the right to healthy environment
has been construed as a part of the right to life under article 21 of the Constitution;

AnD WHEREAS it is considered expedient to implement the decisions taken at the
aforesaid conferences and to have a National Green Tribunal in view of the involvement of
multi-disciplinary issues relating to the environment.

BE it enacted by Parliament in the Sixty-fiest Year of the Republic of India as follows: —

CHAPTER I

T PRELIMINARY

Short title and - 1. {/) This Act may be calléd the National Green Tribunal Act, 2010.

commencement. .
: "2} It shall come into force on such date as the Central Government may, by notification
in the Official Gazette, appoint.

Definitions. 2. (1) In this Act, unless the context otherwise requires,—

(a} “accident” means an accident involving a fortuitous or sudden or unintended
occurrence while handling any hazardous substance or equipment, or plant, or vehicle
resulting in continuous or intermittent or repeated exposure to death, of, or, injury to,
any person or damage to any property or environment but does not include an accident

‘ by reason only of war or civil disturbance;
(&) “Chairperson” means the Chairperson of the Nationa! Green Tribunal;

(c) “environment” includes water, air and land and the inter-relationship, which
exists among and between water, air and land and human beings, other living creatures,

plants, micro-organism and property;

{d) "Expert Member" means a member of the Tribunal who, is appointed as such,
and holds qualifications specified in sub-section (2) of section S, and, is not a Judicial

Member;

(e} “handling”, inrelation to any hazardous substance, means the manufaciure,
processing, treatment, package, storage, transportation, use, collection, destruction,
conversion, offering for sale, transfer or the like of such hazardous substance;

(/) “hazardous substance” means any substance or preparation which is defined
as Dazardous substance in the Environment (Protection) Act, 1386, and exceeding
such quantity as specified or may be specified by the Central Goverament under the

Public Liability Insurance Act, 1991;

() “injury” includes permanent, partial or total disablement or sickness resulting
out of an accident;

(#) “Judicial Member” means a member of the Tribunal who is qualified 1o be
appointed as such under sub-section (/) of section 5 and inciudes the Chairperson;

() *notification” means a notification published in the Official Gazette:
{7} “person” includes—
(1) an individual,

(i) a Hindu undivided family,

29 of 1988,
6 of 199].
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36 of 1977,
69 of 1980.
I4 of 1981.
29 of 1986.
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[§ of 2003.
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(#ii) a company,

() afirm,

(v) an asscciation of persons or a body of individuals, whether incorporated
or not,

{v#) trustee of a trust,

{vii) a local authority, and
_ (viii) every artificial juridical person, not fatling within any ofthe preceding
sub-clauses; _____ :
(k) *“prescribed” means prescribed'by ruies made under this Act;
{D “Schedule™ means Schedules I, IT.and I1T appended to this Act;
(m) “substantial question relating to environment” shall include an instance
where,~- N
() there is a direct violation of a specific statutory environmental obligation
by a person by which,~—
(4} the community at large other than an individual or group of
individuals is affected or likely to be affected by the environmental

consequences; or
(B) the gravity of damage to the environment or property is
substantial; or _
(C) the damage to public health is broadly measurable;

{#) the environmental consequences relate to a specific activity or a point
source of pollution;
() “Tribunal” means the National Green Tribunal established under section 3;
{0) “workman” has the meaning assigned to it in the Workmen’s Compensation

Act, 1923, . .

(2) The words and expressions used in this Act but not defined herein and defined in
the Water (Prevention and Control of Pollution) Act, 1 974, the Water (Prevention and Control
of Pollution) Cess Act, 1977, the Forest {Conservation) Act, 1980, the Air (Prevention and
Control of Pollution) Act, 1981, the Environment (Protection) Act, 1986, the Public Liability
[nsurance Act, 1991 and the Biological Diversity Act, 2002 and other Acts relating to
environment shall have the meaning, respectively, assigned to them in those Acts.

CHAPTER II
_ ESTABLISHMENT OF THE TRIBUNAL
3. The Central Government shall, by notification, establish, with effect from such date
as may be specified therein, a Tribunal to be known as the National Green Tribunal to
exercise the jurisdiction, powers and authority conferred on such Tribunal by or under this
Act. :
4.(}y The Tribunal shall consist of—
{a) a full time Chairperson;
(b} not less than ten but subject to maximum oftwenty fulltime Judicial Members
as the Central Government may, from time to time, notify,
{c) not less than ten but subject to maximum of twenty full time Expert Members,
as the Central Government may, from time to time, notify.
(2) The Chairperson of the Tribunal may, if considered necessary, invite any one or

more person having specialised knowledge and experience in a particular case before the

Tribunal to assist the Tribunal in that case.

Establishment
of Tribunal,

Composition
of Tribunal.

32
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(3) The Central Government may, by notification, specify the ordinary place or places
of sitting of the Tribunal, and the territorial jurisdiction failing under each such place of
sitting.

(4) The Central Government may, in consultation with the Chairperson of the Tribunal,
make rules regulating generally the practices and procedure of the Tribunal including—

(@) the rules as to the persons who shall be entitled to appear before the Tribunal;

() the rules as to the procedure for hearing applications and appeals and other
matters [including the circuit procedure for hearing at a place other than the ordinary
place of its sitting falling within the jurisdiction referred to in sub-section (3)], pertaining
to the applications and appeals;

(¢) the minimum number of Members who shali hear the applications and appeals
in respect of any class or classes of applications and appeals:

Provided that the number of Expert Members shall, in hearing an application or
appeal, be equal to the number of Judicial Members hearing such application or
appeal;

{d) rules relating to transfer of cases by the Chairperson fram one place of
sitting (including the ordinary place of sitting) to other place of sitting.

5. (1) A person shall not be qualified for appointment as the Chairperson or Judicial
Member of the Tribunal unless he is, or has been, 2 Judge of the Supreme Court of India or
Chief Justice of a High Court:

Provided that a person who is or has been: a Judge of the High Court shall also be
qualified to be appointed as a Judicial Member.

{2) Aperson shall not be qualified for appointment as an Expert Member, unless he,—

(a) has a degree in Master of Science (in physical sciences or life sciences) with
a Doctorate degree or Master of Engineering or Master of Technology and has an
experience of fifteen years in the relevant field including five years practical experience
in the field of environment and forests (including pollution control, hazardous substance
management, environment impact assessment, climate change manageiment, biological
diversity management and forest conservation) in a reputed National level institution; or

(b) has administrative experience of fifteen years including experience of five
years in dealing with environmenta! matters in the Central or a State Government or in
a reputed National or State tevel institution.

{3) The Chairperson, Judicial Member and Expert Member of the Tribunal shall not
hold any other office during their tenure as such.

(4) The Chairperson and other Judicial and Expert Members shall not, for a period of
two years from the date on which they cease to hold office, accept any empioyment in, or
connected with the management or administration of, any person who has been a pany
to z proceeding before the Tribunal under this Act:

Provided that nothing contained in this section shall apply to any employment
under the Central Government or a State Government or local authority or in any statutory
authority or any corporation established by or under any Central, State or Provincial Act
or a Government company as defined in section 617 of the Companies Act, 1956.

6. () Subject to the provisions of section 3, the Chairperson, Judicial Members and
Expert Members of the Tribunal shall be appointed by the Central Government.

(2) The 'Chairperson shall be appointed by the Central Government in consultation
with the Chief Justice of India.

(3) The Judicial Members and Expert Members of the Tribunal shall be appointed on
the recommendations of such Selection Committee and ir such manner as may be prescribed.

| of 1956.
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7. The Chairperson, Judicial Member and Expert Member of the Tribunal shall hold
office as such for a term of five years from the date on which they enter upon their office, but
shall not be eligible for re-appointment: _

Provided that in case a person, who is or has been a Judge of the Supreme Court, has
been appointed as Chairperson or Judicial Member of the Tribunal, he shall not hold office
after he has attained the age of seventy years: _

Provided further that in case a person, who is or has been the Chief Justice of a High
Court, has been appointed as Chairperson or Judicial Member of the Tribunal, he shall not
hold office after he has attained the age of sixty-seven years:

Provided_also that in case a person, who is or has been a Judge of a High Court, has
been appointed as Judicial Member of the Tribunal, he shall not hold office after he has
attained the age of sixty-seven years:

Provided also that ne Expert Member shali hold office after he has attained the age of
sixty-five years. _

8. The Chairperson, Judicial Member and Expert Member of the Tribunal may, by
notice in writing under their hand addressed to the Ceniral Government, resign their office.

9, The salaries and allowances payable to, and the other terms and conditions of
service {including pension, gratuity and other retirement beneflts) of, the Chairperson, Judicial
Member and Expert Member of the Tribunal shall be such as may be prescribed:

Provided that neither the salary and allowances nor the other terms and cenditions of
service of the Chairperson, Judicial Member and Expert Member shall be varied to their
disadvantage after their appointment.

10. () The Central Government may, in consultation with the Chief Justice of India,
remove from office of the Chairperson or Judicial Member of the Tribunal, who,—

(@) has been adjudged an insolvent; or

(b) has been convicted of an offence which, in the opinion of the Central
Government, involves moral turpitude; or

{c) has become physically or mentaily incapable; or

{d) has acquired such financial or other interest as is likely to affect prejudicially

his functions; or

(&) has 5o abused his position as to render his continuance in office pre_]udxczal
to the public interest.
(2) The Chairperson or Judicial Member shall not be removed from hlS office except by

an order made by the Central Government after an inquiry made by a Judge of the Supreme
Court in which such Chairperson or Judicial Member has been informed of the charges

against him and given a reasonable opportunity of being heard in respect of those charges.
(3) The Central Government may suspend from office the Chairperson or Judicial

Member in respect of whom a reference of conducting an inquiry has been made to the Judge
of the Supreme Court under sub-section (2), until the Central Government passes an order on

receipt of the report of inquiry made by the Judge of the Supreme Court on such reference.

(4) The Central Government may, by rules, reguiate the procedure for inquiry referred
to in sub-section (2). '

(5) The Expert Member may be removed from his office by an order of the Central
Government on the grounds specified in sub-section (7) and in accordance with the procedure
as may be notified by the Central Government:

Provided that the Expert Member shall not be removed unless he has been given an
opportunity of being heard in the matter.

11. In the event of the accurrence of any vacancy in the office of the Chairperson of
the Tribunal, by reason of his death, resignation or otherwise, such Judicial Member of the
Tribunal as the Central Government may, by notification, authorise in this behalf, shall act as
the Chairperson until the date on which a new Chalrperson is appointed in accordance ‘with

the provisions of this Act.
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12. (1} The Central Government shall determine the nature and ¢ategories of the officers
and other employees required to assist the Tribuna!l in the discharge of its functions,

{2} The recruitment of the officers and other employees of the Tribunal shall be made
by the Chairperson in such manner as may be prescribed.

(3) The officers and other employees of the Tribunal shall discharge their functions
under the general superintendence of the Chairperson.

(4) The salaries and allowances and conditions of service of the officers and other
employees of the Tribunal shall be such as may be prescribed.

13. The Chairperson of the Tribunal shall exercise such fi nancial and administrative
powers as may be vested in him under the rules made by the Central Government:

Provided that the Chairperson may delegate such of his financial and administrative
powers, as he may think fit, to any Judicial Member or Expert Member or officer of the
Tribunal subject to the condition that the Member or such officer, while exercising such

delegated power, continues to act under the direction, control and supervision of the’

Chairperson. -
CHAPTER I
JURISDICTION, POWERS AND PROCEEDINGS OF THE TRIBUNAL

14, (1) The Tribunal shall have the jurisdiction over all civif cases where a substantial
question relating to environment (including enforcement of any legal right relating to
environment), is involved and such question arises out of the 1mplementatlon of the
enactments specified in Schedule 1.

{2) The Tribuna! shall hear the disputes arising from the questions referred to in sub-
section (I) and settle such disputes and pass order thereon.

(3) No application for adjudication of dispute under this section shall be entertained
by the Tribunal unless it is made within a pericd of six months from the date on which the
cause of action for such dispute first arose:

Provided that the Tribunal may, if it is satisfied that the applicant was prevented by
sufficient cause from filing the application within the said period, allow it to be filed within a
further period not exceeding sixty days. :

15, {7} The Tribuna! may, by an order, provide,—

(@) relief and compensation to the victims of pollution and other environmental
damage arising under the enactments specified in the Schedule I (including accident
occurring while handling any hazardous substance);

{6) for restitution of property damaged,;

(¢) for restitution of the environment for such area or areas,

as the Tribunal may think fit.

(2) The relief and compensation and restitution of property and environment referred
to in clauses {a), (b) and () of sub-section (/) shall be in addition to the rellef paid or payable
under the Public Liability Insurance Act, 1991.

(3) No application for grant of any compensation or relief or reslimtion of property or
environment under this section shall be entertained by the Tribunal unless it is made within
a period of five years from the date on which the cause for such compensation or relief first
arose

Provided that the Tribunal may, if it is satisfied that the appllcant was prevented by
sufficient cause from filing the application within the said period, allow it to be filed within a
further period not exceeding sixty days.

(4) The Tribunal may, having regard to the damage to public health, property and
environment, divide the compensation or relief payable under separate heads specified in
Schedule IT so as to provide compensation or relief to the claimants and for restitution of the

darnaged property or environment, as it may think fit,

6 of 1991
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(5) Every claimant of the compensation or relief under this Act shall intimate to the
Tribunal about the application filed to, or, as the case may be, compensation or relief received
from, any other court or authority.

16. Any person aggrieved by,—

{a) an order or decision, made, on or after the commencement of the National
Green Tribunal Act, 2010, by the appellate authority under section 28 of the Water
{Prevention and Control of Pollution) Act, 1974;

(b) an order passed, on or after the commencement of the National Green Tribunal
Act, 2010, by the State Government under section 29 of the Water {Prevention and

Control of Pollution} Act, 1974,

(c) directions issued, on or after the commencement of the National Green
Tribunal Act, 2010, by a Board, under section 33 A of the Water (Prevention and Control
of Pollution) Act, 1974;

(d) an order or decision made, on or after the commencement of the Naticnal

Green Tribunal Act, 2010, by the appellate authority under section 13 of the Water
{Prevention and Control of Pellution) Cess Act, 1977;

-~ (e) an order or decision made, on or after the commencement of the National
Green Tribunal Act, 2010, by the State Government or other authority under section 2

of the Forest (Conservation) Act, 198(;

(#) an order or decision, made, on or after the commencement of the National
Green Tribunal Act, 2010, by the Appellate Authority under section 31 of the Air
(Prevention and Control of Pollution) Act, 1981;

(g) any direction issued, on or after the commencement of the National Green
Tribunal Act, 2010, under section 5 of the Environment (Protection) Act, 1986;

() an order made, on or after the commencement of the National Green Tribunal
Act, 2010, granting environmental clearance in the area in which any industries,
operations or processes or class of industries, operations and processes shall not be
carried out or shall be carried out subject to certain safeguards under the Environment
{(Protection) Act, 1986;
(9 an order made, on or after the commencement of the National Green Tribunal
Act, 2010, refusing to grant environmental clearance for carrying out any activity or
operation or process under the Environment (Protection) Act, 1986;
{/) any determination of benefit sharing or order made, on or after the
commencement of the National Green Tribunal Act, 2010, by the National Biodiversity
Authority or a State Biodiversity Board under the provisions ofthe Biological Diversity
Act, 2002,
may, within a period of thirty days from the date on which the order or decision or direction
or determination is communicated to him, prefer an appeal to the Tribunal:

Provided that the Tribunal may, if it is satisfied that the appellant was prevented by
sufficient cause from fiting the appeal within the said period, allow it to be filed under this
section within a further period not exceeding sixty days.

17. (1) Where death of, or injury to, any person (other than a workman) or damage to
any property or environment has resulted from an accident or the adverse impact of an
activity or operation or process, under any enactment specified in Schedule I, the person
responsible shall be liable to pay such relief or compensation for such death, injury or
damage, under all or any of the heads specified in Schedule I1, as may be determined by the

Tribunal. _
(2) If the death, injury or damage caused by an accident or the adverse impact of an
activity or operation or process under any enactment specified in Schedule I cannot be

Tribunal to
have appellate
Jjurisdiction.

Liability to
pay relief or
compensation
in certain
cases.
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attributed to any single activity or operation or process but is the combined or resultant
effect of several such activities, operations and processes, the Tribunal may, apportion the
liability for relief or compensation amongst those responsible for such activities, operations

and processes on an equitable basis.

(3) The Tribunal shall, in case of an accident, apply the principle of no fault,

18. (1) Each application under sections 14 and 15 or an appeal under section 16 shal,
be made to the Tribunal in such form, contain such particulars, and, be accompanied by such
documents and such fees as may be prescribed.

(2) Without prejudice to the provisions contained in section 16, an application for
grant of relief or compensation or settlement of dispute maybe made to the Tribunal by—

(a) the person, who has sustained the injury; or
(8) the owner of the property to which the damage has been caused; or

(¢) where death has resulted from the environmental damage, by all or any of the
legal representatives of the deceased; or
{d) any agent duly authorised by such person or owner of such property or atl
or any of the legal representatives of the deceased, as the case may be; or
- {e) any person aggrieved, including any representative body or organisation; or

() the Central Government or a State Government or a Union territory
Administration or the Central Pollution Control Board or a State Polltution Control
Board or a Pollution Control Committee or a local authority, or any environmental
authority constituted or established under the Environment (Protection} Act, 1986 or
any other law for the time being in force:

Provided that where all the legal representatives of the deceased have not joined
in any such application for compensation or relief or settlement of dispute, the
application shall be made on behalf of, or, for the benefit of all the legal representatives
of the deceased and the legal representatives who have not so joined shall be impleaded
as respondents to the application:

Provided further that the person, the owner, the legal representative, agent,
representative body or organisation shall not be entitled te make an application for
grant of relief or compensation or settlement of dispute if such person, the owner, the
legal representative, agent, representative body or orgamsatlon have preferred an
appeal under section 16.

{3) The application, or as the case may be, the appeal filed before the Tribunal under
this Act shall be dealt with by it as expeditiously as possible and endeavour shall be made by
it to dispose of the application, or, as the case may be, the appeal, finally within six months
from the date of filing of the application, or as the case may be, the appeal, after providing the

pames concerned an oppottunity to be heard.

19. () The Tribunal shail not be bound by the procedure laid down by the Code of
Civil Procedure, 1908 but shall be guided by the principles of natural justice.

(2) Subject to the prov:smns of this Act, the Tribunal shall have power to regulate its
own procedure,

. {(3) The Tribunal shall also not be bound by the rules of evidence contained in the

Indian Evidence Act, 1872.

(4) The Tribunal shall have, for the purposes of discharging its functions under this

Act, the same powers as are vested in a civil court under the Code of Civil Procedure, 1508,

while trying a suit, in respect of the following matters, namely:—
{a) summonmg and enforcing the attendance of any person and examining him
on oath;

29 of 1986,

5 of 1903,

1 of 1872

5 of 1908,
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(&) requiring the discovery and production of documents;

(c) receiving evidence on affidavits,

(d) subject to the provisions of sections 123 and 124 of the Indian Evidence
Act, 1872, requisitioning any public record or document or copy of such record or
document from any office;

(e) issuing commissions for the examination of witnesses or documents:

{f) reviewing its decision;

{(g) dismissing an application for default or deciding it ex parie;

() setting aside any order of dismissal of any application for default or any
order passed by it ex parte;

() pass an interim order (including granting an injunction or stay} afler
providing the parties concerned an opportunity to be heard, on any application made
or appeal filed under this Act;

(/) pass.an order requiring any person [o ¢cease and desist from committing or
causing any violation of any enactment specified in Schedule [;

~_(Bany other matter which may be prescribed.

(5) All proceedings before the Tribunal shall be deemed to be the judicial proceedings
within the meaning of sections 193,219 and 228 for the purposes of section 196 of the Indian
Penal Code and the Tribunal shall be deemed to be a civil court for the purposes of
section 195 and Chapter XX VI of the Code of Criminal Procedure, 1973.

20, The Tribunal shall, while passing any order or decisidn or award, apply the principles

_ of sustainable development, the precautionary principle and the polluter pays principle.

21. The decision of the Tribunal by majority of Members shall be binding:

Provided that if there is a difference of opinion among the Members hearing an
application or appeal, and the opinion is equally divided, the Chairperson shall hear (if he
has not heard earlier such application or appeal) such application or appeal and decide:

Provided further that where the Chairperson himself has heard such application or
appeal alongwith other Members of the Tribunal, and if there is a difference of opinion
among the Members in such cases and the opinion is equally devided, he shall refer the
matter to other Members of the Tribunal who shall hear such application or appeal and

decide,

22. Any person aggrieved by any award, decision or order of the Tribunal, may, filean
appeal to the Supreme Court, within ninety days from the date of communication of the
award, decision or order of the Tribunal, to him, cn any one or more ofthe grounds specified
in section 100 of the Code of Civil Procedure, 1908: .

Provided that the Supreme Court may entertain any appeal after the expiry of

ninety days, if it is satisfied that the appellant was prevented by sufficient cause from
prefesring the appeal.

23. (1) While disposing of an application or an appeal under this Act, the Tribunal
shall have power to make such order as to cosis, as it may consider necessary.

(2) Where the Tribunal holds thata claim is not maintainable, or is false or vexatious,
and such claim is disallowed, in whole or in part, the Tribunal may, if it so thinks fit, after
recording its reasons for holding such claim to be false or vexatious, make-an order to award
costs, including lost benefits due to any interitm injunction. '

24. (/) Where any amount by way of compensation or relief is ordered to be paid
under any award or order made by the Tribunal on the ground of any damage to environment,
that amount shall be remitted to the authority specified under sub-section (J) of section 7A
of the Public Lisbility Insurance Act, 1991 for being credited to the Environmental Relief

Fund estzblished under that section; o
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{2) The 2mount of compensation of relief credited to the Environmental Relief Fund
under sub-section (/), may, notwithstanding anything contained in the Public Liability
Insurance Act, 1991, be utilised by such persons or authority, in such manner and for such
purposes refating to environment, as may be prescribed.

. 23.(7) Anaward ororder or decision of the Tribunal under this Act shall be executable
by the Tribunal as a decree of a civil court, and for this purpose, the Tribunal shall have al
the powers of a civil court.

(2) Notwithstanding anything contained in sub-section (7}, the Tribunal may transmit
any order or award made by it to a civil court having local jurisdiction and such civil court
shall execute the order or award as if it were a decree made by that court.

(3) Where the person responsible, for death of, or injury to any person or damage to
any property and environment, against whom the award or order is made by the Tribunal,
fails to make the payment or deposit the amount as directed by the Tribunal within the period
so specified in the award or order, such amount, without prejudice to the filing of complaint
for prosecution for an offence under this Act or any other law for the time being in force, shall
be recoverable from the aforesaid person as arrears of land revenue or of public demand.

CHAPTERIV
PENALTY

26. (1) Whoever, fails to comply with any order or award or decision of the Tribunal

under this Act, he shall be punishable with imprisonment for a termn which may extend to

three years, or with fine which may extend to ten crore rupees, or with both and in case the
failure or contravention centinues, with additiona! fine which may extend to twenty-five
thousand rupees for every day during which such failure or contravention continues after
conviction for the first such failure or contravention:

Provided that in case a company fails to comply with any order or award or a decision
of the Tribunal under this Act, such company shall be punishable with fine which may

extend to twenty-five crore rupees, and in case the fajlure or contravention continues, with .

additional fine which may extend to one lakh rupees for every day during which such failure
Or contravention continues after conviction for the first such failure or contravention,

(2} Notwithstanding anything contained in the Code of Criminal Procedure, 1‘973,
every offence under this Act shall be deemed to be nion-cognizable within the meaning of the

said Code.

27. (f) Where any offence under this Act has been committed by a company, every
person who, at the time the offenice was committed, was directly in charge of, and was
responsible to the company for the conduct of the business of the company, as well as the
company, shall be deemed to be guilty of the offence and shall be liable to be proceeded
against and punished accordingly:

Provided that nothing contained in this sub-section shall render any such person
liable to any punishment provided in this Act, if he proves that the offence was committed
without his knowledge or that he had exercised all due diligence to prevent the commission
of such offence. ' .

(2) Notwithstanding anything contained in sub-section (1), where an offence under
this Act has been committed by the company and it is proved that the offence has been
committed with the consent or connivance of, or is aitributable to any neglect on the part of
any director, manager, secretary or other officer of the company, such director, manager,
secretary or other officer shall also be deented to be guilty of that offence and shall be liable
to be proceeded against and punished accordingly.

Explanation.— For the purposes of this section,—

(a) “comparty” means any body corporate and includes a firm or other association
of individuals; and : :
' (6)'director” in relation to a firm means a parmer in the firm.

6 of 1991,

2 of 1974,
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28. () Where any Department of the Government fails to comply with any order or
award or decision of the Tribunal under this Act, the Head of the Department shall be deemed
1o be guiity of such failure and shall be liable to be proceeded against for having committed
an offence under this Act and punished accordingly:

Provided that nothing contained in this section shall render such Head of the Department
liable to any punishment if he proves that the offence was committed without his knowledge
or that he exercised afl due diligence to prevent the commission of such offence.

(2) Notwithstanding anything contained in sub-section {7), where an offence under
this Act has been committed by a Department of the Government and it is proved that the
offence has been committed with the consent or connivance of, or is attributable to any
neglect on the part of any officer, other than the Head of the Department, such officer shall
also be deemed to be guilty of that offence and shall be liable to be proceeded against and
punished accordingly. ; '

CHAPTERY

MISCELLANEQUS

29. (1) With effect from the date of establishment of the Tribunal under this Act, no
civil court shall have jurisdiction to entertain any appeal in respect of any matter, which the
Tribunal is empowered to determine under its appeliate jurisdiction,

(2) Ne civil court shall have jurisdiction to settle dispute or entertain any question
relating to any claim for granting any relief or compensation ot restitution of property damaged
or environment damaged which may be adjudicated upon by the Tribunal, and no injunction
in respect of any action taken or to be taken by or before the Tribunal in respect of the
settlement of such dispute or any such claim for granting any relief or compensation or
restitution of property damaged or environment damaged shall be granted by the civil court.

30. (7) No court shall take cognizance of any offence under this Act except on a
complaint made by-—
(a) the Central Government or any authority or officer authorised in this behalf
by that Government; or
(&) any person who has given notice of not less than sixty days in such manner

as may be prescribed, of the alleged offence and of his intention to make a complaint,
to the Central Government or the authority or officer authorised as aforesaid.

_ (2} No court inferior to that of a Metropolitan Magistrate or, & Judicial Magistrate of
the first class shall try any offence punishable under this Act.
31. The Chairperson, the Judicial and Expert Members, officers and other employees
ofthe Tribunal shall be deemed to be public servants within the meaning of section 21 of the
Indian Penal Code.

32. () No suit or other legal proceeding shall lie against the employees of the Central
Government or a State Government or any statutory authority, for anything wiich is in good
faith done or intended to be done in pursuance of this Act or any rule or order made thereunder.

(2) No suit, prosecution or other legal proceeding shall lie against the Chairperson or,
Judicial Member or Expert Member of the Tribunal or any other person authorised by the
Chairperson or Judicial Member or the Expert Member for anything which is in good faith
done or intended to be done in pursuance of this Act or any rule or order made thereunder.

33. The provisions of this Act, shall have effect notwithstanding anything inconsistent
contained in any other law for the time being in force or in any instrument having effect by
virtue of any law other than this Act.

34. (1) The Central Government may, by notification, amend the Schedule [ by including
therein any other Act, enacted by Parliament having regard to the objective of environmental
protection and conservation of natural resources, or omitting therefrom any Act already
specified therein and on the dare of publication of such notification, such Act shall be
deemed to be included in or, as the case may be, omitted from the Schedule L.
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{2) A copy of every notification proposed to be issued under sub-section {/), shall be
laid in draft before each House of Parliament, while it is in session, for a tota! period of thirty
days which may be comprised in one session or in two or more successive sessions, and if,
before the expiry of the session immediately following the session or the successive sessions
aforesaid, both Houses agree in disapproving the issue of the notification or both Houses
agree in making any modification in the notification, the notification shall not be issued or, as
the case may be, shall be issued only in such medified form as may be agreed upon by both
the Houses.
=" 38, (1) The Central Government may, by notification in the Official Gazette, make rules
forcarrying out the provisions of this Act.

. (2) In particular, and without prejudice to the generality of the foregoing power, such
rules may provide for ail or any of the following matters, name ly:—
_ (&) rules as to the persons who shall be entitled to appear before the Tribunal

under clause (@) of sub-section (4) of section 4;

() the procedure for hearing applications and appeals and other matters
pertaining to the applications and appeals under clause (&) of sub-section {4) of
section 4; :

{¢) the minimum number of members who shall hear the applications and appeals
in respect of any class or classes of applications and appeals under clause (¢) of sub-
section (4) of section 4;

(d) the transfer of cases by the Chairperson from one place of sitting (including

" the ordinary place of sitting) to other place of sitting;

(€) the selection committee and the manner of appointment ofthe Judicial Member
and Expert Member of the Tribunal under sub-section {3) of section 6;

(/) the salaries and allowances payable to, and other terms and conditions of
service (including pension, gratuity and other retirement benefits) of, the Chairpersen,
Judicia) Member and Expert Member of the Tribunal under section 9;

(g) the procedure for inquiry of the charges against the Chairperson or Judicial
Member of the Tribunal under sub-section (#) of section 10;

(#) the recruitment of officers and other employees of the Tribunal under sub-
section (2) of section 12; and the salaries and allowances and other conditions of
service of the officers and other employees of the Tribunal under sub-section (4) of
that section;

(i) the financial and administrative powers to be exercised by the Chairperson of
the Tribunal under section 13;

{#) the form of application or appeal, the particulars which it shall contain and the
documents to be accompanied by and the fees payable under sub-section (/) of
section 18; :

(k) any such matter in respect of which the Tribunal shall have powers of a civil
court under clause (k) of sub-section (4) of section 19;

' (/) the manner and the purposes for which the amount of compensation or relief
credited to the Environment Relief Fund shall be utilised under sub-section (2} of
section 24,

(#) the manner of giving notice to make a complaint under clause () of sub-
section {J} of section 30;
(n) any other matter which is required to be, or may be, specified by rules or in
respect of which provision is to be made by rules.
(3) Every rule made under this Act by the Central Government shall be laid, as soon as
may be after it is made, before each House of Parliament, while it is in session, for a total

period of thirty days which may be comprised in one session or in two or more successive
sessions, and if, before the expiry of the session immediately following the session or the
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successive sessions aforesald, both Houses agree in making any modification in the rule or
both Houses agree that the rule should not be made, the rule shall thereafter have effect only

in such modified form or be of no effiect, as the case may be; so, however, that any such
modification or annulment shall be without prejudice to the validity of anything previously

done under that rule. :

36. The enactments specified in the Schedule ITI to this Act shall be amended in the
manner specified therein and such amendments shall take effect on the date of establishment
of the Tribunal. '

37. (/) If any difficulty arises in giving effect to the provisions of this Act, the Central
Government, may, by order published in the Official Gazette, make such provisions, not
inconsistent with the provisions of this Act as may appear to it to be necessary for removing
the difficulty: N .

Provided that no such order shall be made after the expiry of a period oftwo years from
the commencement of this Act. ) N\

(2) Every order made under this section shall be laid, as soon as may be after it is made,
before each House of Parliament.

_ 38. (/) The National Environment Tribunal Act, 1995 and the National Environment
Appeliate Authority Act, 1997 are hereby repealed (hereinafter referred to as the repealed
Act),

(2) Notwithstanding such repeal, anything done or any action taken under the said
Acts shall be deemed to have been done or taken under the corresponding provisions of this
Act.

(3) The National Environment Appellate Authority established under sub-section (1}
of section 3 of the National Environment Appellate Authority Act, 1997, shall, on the
establishment of the National Green Tribunal under the National Green Tribunal Act, 2010,

stand dissolved.

(4) On the dissolution of the National Environment Appellate Authority established
under sub-section {7} of section 3 of the National Environment Appellate Authority
Act, 1997, the persons appeinted as the Chairperson, Vice-chairperson and every other
person appeinted as Member of the said National Environment Appellate Authority and
helding office as such immediately before the establishment of the National Green Tribunal
under the National Green Tribunal Act, 2010, shall vacate their respective offices and no

* such Chairperson, Vice-chairperson and every other person appointed as Member shall be

entitled to claim any compensation for the premature termination of the term of his office
or of any contract of service.

(5) All cases pending before the National Environment Appellate Authority established
under sub-section (7) of section 3 of the National Environment Appellate Authority
Act, 1997 on or before the establishment of the National Green Tribunal under the National
Green Tribunal Act, 2010, shall, on such establishment, stand transferred to the said
National Green Tribunal and the Nationa! Green Tribunal shall dispose of such cases as if

they were cases filed under that Act,

(6) The officers or other employees who have been, immediately before the dissolution
of the National Environment Appellate Authority appointed on deputation basis to the
National Environment Appellate Authority, shall, on such dissolution, stand reverted to their
parent cadre, Ministry or Department, as the case may be. .

(7)On the dissolution ofthe National Environment Appellate Authority, the officers
and other employees appointed on contract basis under the National Environment Appellate
Authority and holding office as such immediately before such dissolution, shall vacate their
respective offices and such officers and other employees shall be entitled to claim
compensation for three months’ pay and allowances or pay and allowances for the
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remaining period of service, whichever is less, for the premature termination of term of their
office under their contract of service.

(8) The menticn of the particular matters referred to in sub-sections (2) to (7) shall not
be held to prejudice or affect the general application of section § of the General Clauses

Act, i897 with regard to the effect of repeal.

10 of 1897.
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SCHEDULE 1
[See sections 14(1), 15(4), L7(1)(a), 17(2), 19(4) (/) and 34(1)]

1. The Water (Prevention and Control of Pollution) Act, 1974,

2. The Water (Prevention and Control of Pollution) Cess Act, 1977,
3. The Forest (Conservation) Act, 1980;

4, The Air (Prevention and Control ef Pollution) Act, 1981;

5. The Environment (Protection) Act, 1986;

6. The Public Liability Insurance Act, 19915 __

7. The Biological Diversity Act, 2002, - \
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SCHEDULE 1I
{See sections 15(4) and 17(1)]

HEADS UNDER WHICH COMPENSATION OR RELIEF FOR DAMAGE MAY BE CLAIMED

Death; _
Permanent, temporary, total or partial disability or other injury or sickness;

' Loss of wages due to totz] or partial disability or permanent or temporary disability;

Medical expenses incurred for treatment of injuries or sickness:

Damages to private property;

Expenses incurred by the Government or any local authority in providing relief, aid
and rehabilitation to the affected persons; -

Expenses incurred By the Government for any administrative or legal action or to

cope with any harm or damage, including compensation for environmentai

degradation and restoration of the quality of environment;

Loss to the Government or local authority arising out of, or connected with, the
activity causing any damage; .
Claims on account of any harm, demage or destruction to the fauna mcluding milch
and draught animals and aquatic fauna;

Claims on account of any harm, damage or destruction to flora including aquatic
flora, crops, vegetables, trees and orchards;

Claims including cost of restoration on account of any harm or damage to
environment including pollution of soil, air, water, land and eco-systems;

Loss and destruction of any property other than private property;

Loss of business or employment or both;

Any other claim arising out of, or connected with, any activity of handling of
hazardous substance.
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SCHEDULE I
(See section 16)

AMENDMENT TO CERTAIN ENACTMENTS
— PART 1
AMENDMENT TO THE WATER (PREVENTION AND CoNTROL OF POLLUTION) ACT, 1974
(6 0r 1974)

After section 33A, the follawing section shall be inserted, namely:—

“33B. Any person aggrieved by,—

(@) an order or decision of the appellate authority under section 28,
made on or after the commencement of the National Green Tribunal Act, 2010; or

(b) an order passed by the State Government under section 29, on or after
the commencement of the Nationa) Green Tribunal Act, 2010; or

“{c) directions issued under section 33A by a Board, on or after the
commencement of the National Green Tribunal Act, 2010,

may file an appeal to the National Green Tribunal established under section 3 of the
National Green Tribunal Act, 2010, in accordance with the provisions of that Act.”.

PARTH

AMENDMENTS TO THE WATER (PREVENTION AND CONTROL oF PoLLuTioN) Cess Acy, 1977
(36 cF 1977)

1. In section 13, in sub-section (4}, for the words “shall be final”, the words, figures and
letters “shall, if no appeal has been filed under section 13A, be final” shall be substituted..

2. After section 13, the following section shall be inserted, namely:~-

“I3A. Any person aggrieved, by an order or decision of the appellaie authority
made under section 13, on or after the commencement of the National Green Tribunal
Act, 2010, may file an appeal to the National Green Tribunal established under section 3
of the National Green Tribunal Act, 2010, in accordance with the provisions of that

Act.”,
PARTIN

AMENDMENT To THE ForesT (CoNsERvATION) AcT, 1980
(69 or 1980)

Afier section 2, the following section shall be inserted, namely:—

“2A. Any person aggrieved, by an order or decision of the State Government or
other authority made under section 2, on or afler the commencement of the National
Green Tribunal Act, 2010, may file an appeal to the National Green Tribunal established
under section 3 of the National Green Tribunal Act, 2010, in accordance with the

provisions of that Act.”,
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_ PART IV
AMENDMENT TO THE AIR {PREVENTION AND CONTROL OF PoLLuTioN) AcT, 1981
(140r 1981)

After section 31A, the following section shall be inserted, namely:—

“31B. Any person aggrieved by an order or decision of the Appellate Authority
under section 31, made on or afler the commencement of the National Green Tribunal
Act, 2010, may file an appeal to the National Green Tribunal sstablished under section 3
of the National Green Tribunal Act, 2010, in accordance with the provisions of that

Act.”, '

v b

PARTV
AMENDMENT TO THE ENvIRONMENT {PROTECTION) ACT, 1986
(29cr 1986)

. After section 3, the following section shall be inserted, namely:—

“5A. Any person aggrieved by any directions issued under section 5, on or after
the commencement of'the National Green Tribunal Act, 2010, may file an appeal to the
National Green Tribunal established under section 3 of the National Green Tribunal
Act, 2010, in accordance with the provisions of that Act.”.

PART VI
AMENDMENTS TO THE BIOLOGICAL DIvERSITY ACT, 2002
(180r2003)

1. In section 52, after the proviso, the following provisos shall be inserted, namely:—

“Provided further that nothing contained in this section shail apply on and from
the commencement ofthe National Green Tribunal Act, 2010:

Provided also that any appeal pending before the High Court, before the
commencement of the National Green Tribunal Act, 2010, shall continue to be heard
and disposed of by the High Court as if the National Green Tribunal had not been
established under section 3 of the National Green Tribunal Act, 2010.”.

2. After section 52, the following section shall be inserted, namely.—

“§2A., Any person aggrieved by any determination of benefit sharing or order of
the National Biodiversity Authority or a State Biodiversity Board under this Act,on or
after the commencement of the National Green Tribunal Act, 2010, may file an appeal to
the National Green Tribunal established under section 3 ofthe National Green Tribunal
Act, 2010, in accordance with the provisions of that Act.”.

V. K. BHASIN,
Secy. to the Govt. of india.
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STERLITE INDUSTRIES (1) 1TD.

2-Judge
(2019 19 Supreme Court Cases 479 Bench
(BUEORE ROHINTON TFALI NARIMAN AND NAVIN SINHA, [T in.ﬂjs

TAMIL NADU POLLUTION CONTROL BOARD .. Appellant;

Versus
STERLITL INDUSTRIES (INDIA)Y LIMITED
AND OTIHERS .. Respoadents.

Civil Appeals Nos. 4763-04 of 20137 with Nos. 8773-T4
and 9542-43 o 2013, 5782 ol 2014, 23 of 2019%, 1552-54
ol 2019 and 1582 of 2019, decided on licbruary 1§, 2019

A, Environment Law — National Green Tribunal — Appellate
jurisdiction — Scope of — Original orders of TnPCR macde under 5. 27 of the
Water Act and §. 21 of the Air Act — Appeal against, before NGT — Non-
exhaustion of remedy of first appeal before appellate authority under S. 28 of
Water Act or under 8. 31 of the Air Act — Appeal before NG'T, on facts, held,
not maintainable — Since no decision has been made by appellate authority
under the Water Act or Air Act, any direct appeal to NGT against the original

order of 'I'NPCE is not maintainable — Thus NG'T’s order in said appeal is
without statutory powers and therefore, without jurisdiction — An appeal

is a creation of statute and an Appellate Tribunal has to act strictly within
domain prescribed by statute — Leaptrog appeals to the NG'T not preseribed
by statute would necessarily be without jurisdiction

Orders of NGT set aside on ground of maintainability Relief
Parties relegated to position that the six orders impugned belore NGT are alive
and operative — Respondents given liberty 10 file wril petition before High

Courtagainst said six orders Asrespondent s plant had been shut down since
9-4-2018 and was involved in importfexport of important product, respondents
given liberty to approach High Court for expeditious disposal of theie writ

petition (Tara 46)
— Watcer (Prevention and Control ol Pollution) Act, 1974 — 8s. 27,
28 and 33-B — Alir (Prevention and Control ol Pollution) Act, 1981 —
S5, 21, 31 and 31-B — National Green Tribunal Act, 2010, Ss. 16(a) and
(D (Paras 22 to 33 and 46)
B. Environment Law — National Green Tribunal — Appellate

Jurisdiction — Scope of — Original composite orders of TNPCE under 5. 33-A
of the Water Act and 5. 31-A of the Air Act — Appeal against, before NGT
— Directions under Water Act appealable to NGT but not those under Air
Act — Compaosite appeal to NGT, held, not maintainable — Not possible to
split aforesaid orders and say that so far as they affect water pollution, they

FOoArsing Trom the Judgment and Order in Stesfite fudasieies (fadia) Ldo v 8N Poltution Control
Herped. 2013 5CC Onlline NGT 1886 (Nutional Green Trbunal. Principal Bench ar New Delhi,
Appeal Noo 37 ol 2003, dr. 31-5-200 30 Stenfite Mdustries (fndio) fad v 0N Pollation Contred
Hoered. 20138CC Online NGT 68 (National Cireen Tribunal, Appeal No. 57 ol 2013, di. 8-8-20013)

£ Arising from the Judgment und Orvder in Vedawter Lo, v, State of 1. 2018 SCC Online NGT
1239 (Nutional Green Tribunal, Appeal No. 87 of 2018, di. 15-12-2018)
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are appealable and not appealable so far as they relate to air pollution — Plea
based on S. 14 ol the NG'T Act not tenable as S, 14 only refers to original
jurisdiction of NGT and not appellate jurisdiction

— Water (Prevention and Control of Pollution) Act, 1974 — 88 33-B
and 33-A Air (Prevention and Control ol Pollution) Act, 1981
Ss. 31-B and 31-A — National Green ‘Tribunal Act, 2010, 8s. 16(c) and
14 (Paras 36 and 46)

C. Environment Law — National Green Tribunal —  Appellate
jurisdiction — Scope of — Order of State Government under S. 18 of the
Water Act, not appealable to NG'I either under Water Act or under NG'T
Act, held, ecannot be judicially reviewed by NG'T — NG'I' has no general
powers of judicial review as those vested in High Court under Art. 226 of
the Constitution — NG'T is not a tribunal set up either under Art. 323-A or
Art. 323-B of the Constitution

An appeal being a creature of statute, an order passed under 8. 18 of
the Water Act is either appealable or not — it is not, general argument as 1o
NGT being an expert body set up Lo deal with environmental matiers can be off
no help Argument that order under . 18 of the Waler Act can be wraced 10
8. 29 of the Water Act, not tenable — 8. 18 of the Water Act order does not
purport 10 be an order which either atlirms or sets aside any order made under
Ss.25. 20 or 27 of the Water Act Order under S 18 of the Waler Act is. thus,
not a quasi-judicial order and cannot be traced to revisional powers under 8. 29
of the Water Act Waler (Prevention and Control of Pollution) Act, 1974
S8 18, 29 and 25 10 27 — Courts, Tribunals and Judiciary — Courts, Tribunals

and Spaecial Courts — Tribunals — Jurisdiction and powers ol a tribunal —
Strictly circumsceribed by statute creating the tribunal — Constitution of India,
Arts. 323-A uand 323-B and Art. 226 (Paras 40 10 46)

The respondent industry allegedly violated provisions of the Water (Prevention
and Control of Pollution) Act, 1974 (Water Act) as well as the Air (Prevention
and Control of Pollution) Act, 1981 {(Air Act) for which the local residents
complained of several health problems. Thoeugh the Tamil Nadu Pollution Control
Board (TNPCR) had initially granted permission to commence production, the
respondent industry allegedly did not comply with the conditions imposed. The
TNPCT theretore, dirceted the closure of respondent industry and refused to renew
the consent Tor ils operation. During pendency of appeal before the appellate
authority against the orders ol the TXPCB, the Tribunal took up the matter and
linally disposcd them of by its orders. The appeal before the appellate authority
bcecame intructuous. The main issue in present case is as o maintainability ot the
orders passced by the National Green Tribunal [NGT] dated 31-5-2013, 8-8-2013
and 15-12-2018.

Disposing of the appeals, the Supreme Court
Heldd

(Y Re: Order dated 9-4-2018
The Order dated 9-4-2018 is an order which rejected renewal of consent to
operate, and therefore, is traceable to Section 27 of the Water Act and Section 21

h
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ol the Air Act. There is no doubt whatsoever that an appeal against an order made
under Scetion 27 of the Water Act is appealable to the appellate authority under
Section 28 of the said Act. Under Section 33-Be) of the said Act, i1 a person is
aggricved by an order or decision of the appellate autherity under Scction 28, it
is then appealable 1o the NGT. This is made clear also by Scction 16{a) ol the
NGT Act. BEgually, an order refusing consent under Scection 21 ol the Adr Act is
appualable to the appellate authority under Section 31 of the Air Act, and thercaller,
Trom the said appellate authority™s order, 1o the NGT, under Scetion 31-B ol 1he
Adr Act and Section 16{f) ol the NGT Act. (Para 22)

An appeal to the appellate anthority under the Air Act and the Waler Act
was, in fact, pretferred, being Appeals Nos, 30-37 of 2018, While these appceals
were pending belore the appellate authority, the composite Appeal No. 87 ol 2018
was tiled on 22-6-2018 betore the NGT inter alia against the order o relusal of
conscent to operate dated 9-4-2018. The respondents submitted that the appeals
could not be heard sinee the State Government had passced an order dated 28-5-2018
dirceting the Txrep to close down the plant permancotly. What is missed by
the respondents is the Tact that the said order expressly stales that the appeals
could not be decided af this junciure and were henee adjourned to 10-7-2018. The
said appeals on 10-7-2018 were turther adjourned, and il is only on 18-12-2018
that they were linally withdrawn as being infructuons in view of the Fact that
the NGT had passed its order on 13-12-2018 in which i1 had sct aside the order
dated 9-4-2018. (FPara 23)

An appeal 15 a creature ol statute and an Appellate Tribimal has 1o act strictly
wilthin the domain prescribed by statute. Tt is abyvious thal an appeal would lie from
an order or decision ol the appellate authorily nnder Scetion 28 ol the Waler Acl to
the NGT only under Section 33-Bia) ol the Waler Act read with Section 16(a) ol the
NGT Act. Similarly, an appeal would lic from an order or decision of the appellate
authority under Section 31 of the Air Act to the NGT only under Scetion 31-13
ol the Air Act read with Sceetion 16(f) of the NGT Act. Obviously, since no order
or decision had been made by the appellate authority under cither the Water Act
or the Air Act, any dircct appeal against an original order 10 the NGT would be
incompetent. NGT s jurisdiction being strictly circumscribed by Scetion 33-B of
the Water Act, read with Scction 31-B of the Air Act, read with Scetions 10(w)
and () ol the NGT Act, would make it elear that it is only orders or decisions of
the appellate authority thal are appealable, and not original orders. On the lacts
ol the present case, 1118 clear that an appeal was pending belore the appellate
anthority when the NGT set aside the original order dated 9-4-2018. This being
the case, the NGT s order being clearly oniside its statulory powers conferred by
the Water Act, the Air Act, and the NGT Act, would be an order passed withont
jurisdiction. (Para 32)

Mapaofar fal v Ulgrases, (200000 11 SCC 37 0200000 0 8CC {Civ) 520 Kunehur Rucrappa .

Mysore Revenuwe Appellate Tribunal. (1975 2 SCC A1 1 Cellular Qperalers Assi of India

v, Union of India. (2003) 3 SCC 1800 B, Himmatial Agrawal v. Compelition Commission

of faekie, (2008) 17 SCC A2 Rafa Soap Pacfore vo SO Shantfereaf. (1065) 2 SCR 800 -

AIR 1065 SC 1440 Nosthern Mastics Lid. v, Hindasian Photo Fitues My Coo Lad (1997

4 SCC 452 Arvof Textile Mills Lid v, Regl. Provident Fuad Comie. (20013) 16 5CC 1

(2011 3 5CC (L&S) 358, refivd on
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Kundwr Rudrappa v Mysoie Revenge Appeliore Preibanal . 1973 SCC Onlane Kar 47 2 11LR
1973 Mys 281 Cellulai Operators Assn. of India v, Union of fndia. 2002 SCC Online
Tosar . held, reversed

Crariga Bal v, Vijav Kuiiar, (1974) 2 8CC 303 Gujaral Agio Industiies Co, Lid. v Municipal
Corpn. af the Ciry of Almiedabad. (1990 4 5CC 168 @ 1994 SCC (L& Sy Y93 Stafe of
Harvana v, Marwii Udvogy Lid (200007 SCC 348: Super Cavseites Industries Lid . State
of U0 (2000 10 SCC 5310 20000y 4 SCC {Civy 280D Raf Kurar Shivhare v Divectoraie
of Enforcement, (20101 1 SCC 772 1 (20100 3 SCC (Civ) 7120 Competition Cammission of
frcdion v SAFL (20000 10 SCC T4 Edukanil Kisteonmmnng v S, Venkatarededy 120000 1 SCC
TH6 2000 1 8CC vy 244, erend
In the United Kingdom, there are several Acts under which a leaptrog appeal

is permilted 1 a point ol law ol general public importance is involved. No such
provisions, as arc contained in the UK Acis, being present in any ol the Acts
ol present case, such leapfrog appeals o the NGT would necessarily be without
jurisdiction. (Paras 33 10 35)

S Frarises Ledo v, Cavendish Hotel (fondos) i (20080 3 WIER 1052 0 2018 UKSC 62,
referred o

(I1y Re: Orders passed under Section 33-A of the Water Act and Section 31-A

nf the Air Act

It 15 important Lo state that Section 33-8 ol the Water Act and Section 31-B of
the Air Act were bath cnacted on 18-10-2010, which is the very date on which the
NG'T Actcame nto lorce. What 1s important 1o note 1s that whereas Scction 33-B(¢)
of the Water Act read with Scction 16(¢) of the NG'T Act make it ¢lear that
directions issued under Section 33-A of the Water Act are appealable to the NG'T,
directions issued under Scection 31-A of the Adr Act are not so appealable. In fact,
the statntory scheme is that directions given under Scetion 31-A ol the Air Act
arc not appealable. This being the case, all the aforesaid orders, being composite
orders issued under both the Water Act and the Air Act, it will not be possible o
split the aloresaid orders and say that so lar as they allect water pollution, they arc
appcalable to the N( T, but so far as they allect air pollution, a suit or a writ petilion
would lic against such orders. 'The argument that these arders being substantially
relatable 10 the Watcer Act 1s not enable. Lgually disingenuous is the relerence o
Scction 14 of the NG'T Act which only relers Lo the original jurisdiction ol the NGT
and nol to its appellate jurisdiction. Also, to state gencrally that the subject-matter
of cnviromment lies with the NCrlLis an argunient of despair that must be dismissed
{or the reason that an appeal being a creature of stalute, a statute either conlers a
right of appeal or it does nol. In the present case, so lar as directions issued under
Scction 31-A ol the Air Actare concerned, there 1s no right of appeal conferred by
the Air Actread with the NGT Act. 1n the present case, all the appellate proceedings
1o the NCGT, whether under the Adr Act, the Water Act, or the NGT Act have been
brought into foree on the same date. Whereas the identical power 1o give directions
by the Board under the Waler Acl is appealable 1o the NGT, the same power 1o
aive dircctions by the Board under the Adr Act is not so appealable. The absence
ot any mention of Scetion 31-Ain Scetion 31-B of the Air Act, given the statutory
scheme as atoresaid, makes it clear that cven this argunent must be rejected. Alsa,
“dircclions™ that are issucd under Scetion 31-A of the Air Act are ol a ditTerent
quality Itom “orders™ reterred 1o in Section 31 of the samme Act. Dirccetions are
issued in the exercise of powers and perlfornmance of functions nnder the Act and
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are not quasi-judicial in nature, whereas orders that are appealed against under
Section 31 are quasi-judicial orders made, inter alia, under Scction 21 of the Air
Act [t is argued, with particular reference to the Explanation to Scetion 31-A of
the Air Act that “directions™ partake of the nature of “orders™ when closure of any
particular industry or stoppage ol supply of clectricity qua any single indusiry is
made, and theretore, such directions are appealable as orders under Section 31 of
the Air Act. This argument is also of no avail as Scction 33-A of the Water Act
contains an identical explanation lo that contained in Scction 31-A of the Air Acl.
Despite this, the legislative scheme, as stated hercinaboye, isthat so far as directions
under the Water Act are concerned, they are appealable, but so far as dircctions
under the Air Act are concerned, they are not appealable. (Para 30)
Garikapali Veerava v. N Subbiah Choudfry, 1957 SCR 488 : AIR 1957 SC 530, selivd on
Kanfriva Lal Omar v, RK Trivedi. (1983) 4 SCC 628 Maharashtra State Board of Secondarn
aried Hivher Secondain Education v, Pavitosh Bhupesithuwimar Sheth, (1984 4 SCC 27
Galada Power & Toelecomarunicalion Led, v, United India fnsurarce Co, Lid (2010 14
SCC 161 1 (2007 2 SCC (Civy 765, Allokarm Peddabibayvva v Allahabad Bank, (20171 8
SCC 2722007 4 SCC (Civy 62, distinguished
Paritosh Bhuapeshkuner Sheth v Maharvashira State Board of Secondary and Higher
Secondary Educarion. 980 SCC Online Bom 118 1981 Mah LI 387, held, reversed
B Raoanathe Aivar's Law Levicon and Black’s Lav Dictionary, referred to
(1) Re: Order passed under Section 18 of the Water Act
S0 lar as the order dated 28-5-2018 1s concerned, this order is cxpressly stated
to be made under Scetion 18 of the Water Act. There is no doubt whatsocver
that such an order is not appealable 1o the NGT cither under the Water Act or
under the NGT Act. However, 11 was argued that Section 18 is reterable 1o orders
generilly made, and Talls under Chapter TV of the Water Act, which deals with
powers and tuncltions of Boards, as opposed 1o the sections that follow in Chapter 'V,
which deals with prevention and control of water pollution, which orders are made
against individuals and individual industrics, On the assumption that this argument
is carrect, such order can only be sel aside in a suit by a civil conurt, or under Article
226 of the Constitution of India by a ITigh Court. It is notl possible 1o agree with
the arpument ot Shri Sundaram that such orders can be ignored, being non est.
[t is settled ithat an administrative order, when made, does nat bear the brand of
invalidity on iis forchead. Therelore, this order can only be set aside cither ina
suil, or by the High Conrt in the excereise of judicial review. Tt was then argued that
though the said order states that it is traccable o Section 18 of the Water Act, it can,
in lact, be traced to Section 29 of the same Acl. Section 29 deals with the revisional
power, in which the State Governiment is to pass a quasi-judicial order alter hearing
both the State Board and the person who s allected. Quite obviously, this order
15 not a quasi-judicial order as the State Government has not found it necessary
to hear either the State Board, or any person affected by such order. Iurther, such
order does not purport to be an order which cither aflirms or sets aside any order
made under Sectious 25, 26, or 27 of the Water Act. This argument ol despanr,
therelore, muost also be rejected. (PPara 40)
Smith v, East Iloe Ruval District Cogacil, 1950 AC 736G (19300 2 WLR 888 @ (1950) |
AT ER 8535 (1LY Searde of Punjah v Cresdey Singfe, (1909701 SCC 1T 2 1997 SO ([L&S)
1OR2: evabblar M. Ragasanvalia v, Hind Rubber Indusivies () Lid (1907 3 8CC 113
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Pune Muntcipal Comn v State of Maharashiea (20007 5 5CC 211 Keishmacdevi Malelarad
Kamatiia v. Bombav Envivenmental Action Group, (20110 3 SCC 3630 Porr of Kandla v.
flaigovind Jasraj. (20137 3 SCC 182 1 (2013 2 5CCCivy 1. smelied on
The NGT is not a Tribunal sct up cither under Article 323-A or Article 323-13
ot the Constitution, but is a statulory Tribunal sct up uncer the NGT Act. That
such a ‘Iribunal does not exercise the junisdiction ol all courts except the Supreme
Court 15 clear from a reading ol Scetion 29 of the NGT Act. Thus, a conjoint
reading of Scection 14 and Scction 29 of the NG'T Act must be contrasted with a
comgoint reading ol Scection 14 and Section 28 of the Administrative Tribunals Act,
1985, (IPara 41)
Lo Chanetra Kumar . Uniionof fncdia (1997 3800 260 0 19T SCC (L&SYyTT listinguished
Enivn of fodice v Muadioy Boar Axsec (20000 1L SCC T States of Grugerrar v Crufararl Revenis
Tritutnad Bar Assn.  (2012y 10 SCC 353 1 (2012) -1 SCC (Clv) 1229 (2013 1 SCC (Criv
3520053 1 8O {L&SY A0, ciend
In the present case, it is clear that Section 16 of the NGT Act is cast in lerms
that are similar to Section [4(4) ol the Telecom Regulatory Anthority ol India Acat,
1997, in that appeals are against the orders, decisions, directions, or determinations
made under the various Acts mentioned in Section 16, Tt is clear, theretfore, that
under the NG'T Act, the Tribunal exercising appellale jurisdiction cannot strike
down rules or regulations made vnder this Act. Therefore, it would be fallacious
to state that the Tribunal has powers of judicial review akin (o that of a High Court
gxercising constitutional powers under Article 226 ol the Constitution of India.
There 1s a distinction between a superior court of record and courts ol limited
jurisdiction. The State Government’s order made vnder Section 18 of the Waler
Act, not being the subject-matter ol any appeal under Section 16 of the NG
Act, cannol be “judicially reviewed™ by the NG The NG'T has ne general power
of judicial review akin to that vested under Article 226 ol the Constitution of
India. f1?ara <43)
BENL v PRAL (20110 3 8CC 222 followed
Powers, Privileges and fmuuanitios of State Legistatgres, fnore (190511 SCR 1130 AIR 1965
SC T80 relicd on
Wilfred S v Ministey of Lavicenment & forests’. 2010 SCC Online NGT 6860, partiy
overidoct
Halsbuie's Laws of Eugland. Vol O po 3100 rwefereed 1o
I as subnuitted, the order submitted by the State Governnient s a direction o
the ITNPCB and not to the respondent, there would have been no necessity 1o file
an appcal before the NCTL against such order. 1o then say that this order which s
challenged would be defended oo certain grounds, as a result ol which, the NG'T
then gets vested with the jurisdiction o decide the same, s again to put the cart
hetfore the horse. [ s clear that no appeal 1s provided against orders madce under
Section 18 of the Water Act, and the atlemplt o bring the NGT in by the backdoor,
as it were, would, therelore, have to be rejected. Also, 10 argue that as apainst a
wril court acting under Article 226 ol the Constitution of India, the NG s an
expert body set up only to deal with environnental inatters, again does not answer
the specific issue belore the Court. An appeal being a creature ol statute, an order
passced under Section |8 of the Waler Act is ¢ither appealable or it is not. Ir it
s not, no genceral argument as 1o the NGT being an expert body set up to hear
environmental malicrs can be of any help. (Para 44)
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Equally, so far as the order dated 8-8-2013 is concerned, the doctrine of
necessity would take over il an appellate authority under the Act is not properly
constituted so that no appeal can then be elfectively preferred. This, again, 15 an
argunient that cannot be conntenanced. [0 an appellate anthority is cither not yet
constituled, or not properly constituted, a leaplrog appeal 1o the NGT cannot be
countenanced. The NGT is only conlerred with appellaie jurisdiction from an order
passcd in exercise ol first appeal. Where there is no such order, the NGT has no
jurisdiction. (Para 43)

In conclusion, the court 1s cognizant ol the lact that the respondent’s plant
hax been shut down sinee 9-4-2018. Since the impugned judgments ol the NGT
is set aside on the ground of maintainability, the order dated 22-1-2019 passcd
by the TNPCR, being a consequential order, is also set aside. The respondents are
relegated 1o the position that the six orders impugned betore the NGT, dealt with
by the impugned judgment dated 15-12-2018, and the order dated 29-3-2013, dealt
wilh by the final judgment dated 8-8-2013, arc alive and operative. Thus, it will
be open for the respondents to {ile a writ petition in the High Court against all the
aforesaid orders. It such writ petition is liled, it will be open for the respondent
o apply for interim relicfs considering that their plant ias been shut down since
9-4-2018. Also, since their plant has been so shut down for a long period, and they
are cxporting a product which is an important import substitute, the respondent
may apply 1o the Chict Justice of the Tligh Court for expeditious hearing of the writ
petition, which will be disposced of on merits notwithstanding the availability of an
alternative remedy in the case ol challenge 1o 9-4-2018 order ot the TNPCB. The
appeils are disposed ot accordingly. (Pura 40)

Steerfite Frcdusrries (fndia) el v o TN Pollutios Caontrof Board, 2003 SCC Onlne NGGT TREA:
Steitite Indusivies (India) fad v TN, Polluion Controf Board, 2013 SCC OnLine NGT 68:
Vedanta Lad, v, State of TN 2018 SCC Online NGT 1239, jeversad

National Trust for Clean Invicermens v, Union of India, 2010 SCC OnLine Mad 6195

Vedamia Lid v fnspector General of Police, 2018 SCC OnLine Mad 10223; State of TN v,

Vedanta Lid.. 2018 SCC Online SC 3333 Viedanra L. v, Srafe of A 2018 5CC OnLine

NGT 1238: State of TN, v, Vedanta Led.. 2018 SCC Online SC 3335 Srate of TN v

Vedamia Ll 2018 SCC Onlline SC 3337, weferred (o

55-D/6252048
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Vivek Bharathi, Vinodh Kanna B., R, Nedumaran, Beno Beneigar, Parijat Kishore,
Santosh Kr. Tripathi, Mxs Rohini Musa, Abhishek Gupla, Zattar Tnayat, Arjun Singh,
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Ciupta, Nikhil Nayvyar and Ms K.V, Bharathi Upadhyaya, Advocates) for the appearing

parties.
Chronafogical list of casey cited T ges)
1. 2018 5CC Online Mad 10223, Yedania Lid. v. Inspector General of Police A8Bg
200 2008 SCC Onlline 8O 3337, State of TN v Vedania Lid AD L=
3. 2018 SCC OnLine SC 3333, Srate of TN v Vedanta Lid, 49i)g



SCC Online Web Edition, © 2025 EBC Publishi591 lﬁ

Page 8 Monday, June 30, 2025

Printed For: VIS LEGIS LAW PRACTICE

SCC Online Web Edition: https://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2025 Eastern Book Company. The text of this version of

this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

486 SUPREME COURT CASES (2019) 19 SCC

A0 2008 SCC Onlane SC 3334 Srafe aof LN v Voedania

Lid. 4900 £ 490¢. 49 1a b

5. 2018 5CC OnLine NGT 1239 Vedasta Lid v, Stade of

TN (reversed) A8 Tel-¢. AR, ABI e, Fodh,
ADdh ¢ 3068, 507/
S0 o, 325¢

G 2018 SCC OnLine NGT 1238, Vedanta Lid v, Stade of

1N 400 1 A0 1. 404

Foo2018 1T SCC 421, B Hinunarlal Agrenval v, Competition

Commission of India 51k
K. (201X 3 WILR 1932 20018 VIKSC 02, 8. Franses Lred v, Caverncdivh
Hotel (Loridon) L 315u-#
O, (201778 5CC 272 0020171 4 SCC (Civy 62, Allokam Peddabibayya v,
Alaliabad Bank a1 8er
PO (20763 1 8CC 1Al 12007y 2 8CC (Civ) 763, Galada Pover &
fedocommuriontion Lad v United friddion Insurance Co. Frd. Sl 7g
L1, 12011y 3 SCC 222 BSNL v. TRAT 522 522¢. 52:¢
12, 2001 8CC Online NGT GRG0, Wilfred 4 v Minisiry of Emvivonment
& Foresis’ (partly overruled) 5204
(3. (2013 16 SCC 120104 3 SCCL&S) 358, Arcod Tendile Mills Lid.
v, fegl Piovident Fund Cowmir 51 3e-f
L1 120135 3 SCC 182 (2013 2 5CC (Civy 1. Pori of Karella v,
Hargovind Jasru 518
[5. 2013 SCC Online NGT 886, Sterlite Industrivs (frdia) Lid, v TN,
Poiluiion Cordrol Bowrd (reversed) AR87el-e. 488 o-df
[6. 2013 SCC Online NGT 68, Sterlite frichastries (fnclia) facd v 0N
Pollution Contred Board (reversed) AR 7ol e 488, 488, A3 b,
056, S06a 4. 3066, S06H ¢
3230, 3230
Too2012) 1 SCC 33302002y 2 5CC (i) 1229 (200 3) | 85O0 (Crin
350 (2013) 1 SCC (L&S)y 36, State of CGujarat v, Gujoral
Revere: Tribuwnal Bar Assn. 5234
[N (2001 3 8CC 363, Krishmuadevi Malcharnd Kamathioa v Borhay
Ervivonmerial Action Cronp a4
Lo (2010 LL SCC 557 1120107 1 SCC (Clvy 52 Manohar Lal v,
{igittsen Slhg-h. 507a, 5130-0. 5134
200 (200107 V1 SCC . Union of fndia v, Madvas Bar Assn, 3230-ed
210 (201 10 SCC 744, Comperition Connission of fndia v, SATL 3l4e
220 (201N A SCC T2 020100 3 SCC {Civy 712 Raf Koeniar Sfivhare v,
Divectorate of Eaforeenient Sl
230 2010y | SCC 756 020100 1 SCC (Civy 244, Fdukanri Kistamma v,
S Venkatareddy 5086 ¢
24, 2010 SCC Online Mad 6495, Netfona! Trast for Clean fnvironment
v, Union of India 488 b
250 (200 1 SCC 531 - (2000 1 SCC (Civ)y 280, Super Cusseties
Industrios Lidd. v, State of UR Slde
200 (200775 SCC 211, Puree Municipad Carpre v State of Maharmshit RE R
27,0 (2003) 3 8CC 186, Cellulor Operatory Assn, of frdia v, Undon of fndia S10f
28, 2002 SCC Oulline Tosas 9. Celludar Operators Assn. of India v,
Eimion of fudia (held, reversed) S510f-g
290 (20000 7 SCC 38, State of Hamvana vo Marvord Uddvog e S1h-¢
3000 11990y 4 5CC 468 0 1994 SCC (1.&81 993, Crugaral Agro fndustvies
Co fid v Manicipal Corpae of the Citv of Alunedahad 51-1h-¢
310 01007 SO A2 Naetieen Flasiies £l s Flinmcdastoan Pt Filmy
Mip Ceo frel 3 2¢d-i

55



SCC Online Web Edition, © 2025 EBC Publishi591 L1
Page 9 Monday, June 30, 2025

Printed For: VIS LEGIS LAW PRACTICE

SCC Online Web Edition: https://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2025 Eastern Book Company. The text of this version of
this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

TN POLLUTION CONTROL. BOARD 487
STERLITE INDUSTRIES (13100, (Ncerfmern, J.)

320 (199N 3ASCC 3, fuvabbhai M. Bavasarwalfa v Hind Rubiber

Frelustiies () Lid 5108 ¢
330 (1997 3800 261 1997 SCC (1L.&SYATT . Chandra Kumar v,
Limion of India 96, 319 319 fL S10
521y, 5220 5323d
3L 1990 A SCC T 1991 SCC L&ESY TORZ, Srare of Punjab v Gurdey Singh 3194
350 (1985 4 SCC 628, Kanfirva Lal Ourar vo ROK Trivedi a1 7R
360 (1984 4 8CC 27 Maharashrra Stete Boand of Secondary and Higher
Secondam Education v. Paritosh Bhupesivkaar Shetl S17d

370 1980 5CC Online Bom 118 @ 1981 Mah 1) 387, Paritosh

Bhupesivkeenar Sheth v Maharashlra State Boaret of

Secondam and Hligher Secondary dacation (held, reversed) 517d
38 (197m 2
300 (19740 2 5CC 3930 Clarger Bad ~vo Vi Kumiar 18
100 1973SCC OnLine Kar 47 (ILR 1973 Mys 281, Kandor Rudrappa v,

Mysore Revenue Appeliaie Tribunaf (held, reversed) 510 f

A1 (1965) 2 SCR 80U AIR 1905 SC 1119, Raja Soap Factory v. S.B Shantlaraf Sl Lfe
420 (1965) 1 SCR 413 AIR 1963 SC 745, Powers, Privifeges and

Immanities of State Legislatures, fn e 5232 fi
130 1957 SCR 488 1 AIR 1957 SC 540, Garikapati Veerava v N Subbioh Chouwdiiv 3186 ¢
A 1956 AC T30 0 (1US6) 2 WL 888 (10300 | Al R 833 (HL.). Smitk

v, Fast Flloe Rural District Council 3198

The Judgment of the Court was delivered by

ROHINTON FaLl NARIMAN, ], The present appeals arise ol of
orders that have been passed by the National Green Tribunal ["NGTT)
dated 31-5-2013", 8-8-20137 and 15-12-2018%. The briel [aets necessary 10
appreciate the controversy raised in the present casc are as follows.

2. The respondent. Sterlite Industries (India) Lid/Yedanta Lid.. was
operaling a copper smelter plant at the State Industries Promotion Corporation
ot Tamil Nadu Lid. (51PCOT) Industrial Complex at Thoothokuodi, Tamil Nadu.
On 1-8-1994, the respondent received a No-Objection Certificate ["TNOC™]
from the Tamil Nadu Pollution Control Board [“TNPCR™| for the production of
blister copper and sulphuric acid. The environmental clearance to the project by
the Ministry of Environment, Forest, and Climate Change [“"MoEF"] followed
on 16-1-1995, On 17-5-1995, the State MoLEF also granted covironmental
clearance 1o the respondent. The TNeCB granted its conscent under the Ailr
(Prevention and Control of Pollution)y Act, 1981 [“the Air Act”] and the
Water (Prevention and Control of Pollution) Act, 1974 [“the Water Act”] on
22-5-1995. Afler obtaining the requisite permissions, the consent to operate
the plant was issuced on 14-10-1996 by the Tare. Production commenced
on 1-1-1997. However, the environmental clearances that were granted were
challenged before the Madras High Court in Writ Petitions Nos. 15501-503
of 1996, 5769 of 1997 and 16961 of 1998. On 20-5-1999, the TNPCB granted
its consent Tor production of two more products, namely, phosphoric acid

Sterlite fichasiries (fudio g Fad v 1N Pottation Coniro? Boesed, 2003 SCC Onlline NGT 1886
Sterlite Indusirios (fcdia ) Lad, v, TN, Pollation Cortrol Bowred, 2013 5CC Onlline NG 08
3 Veddentir Lt v State of N Z018 5CC Onlline NGT 1230

14 —

SCC L. Kundar Rudrappa v. Mysore Revene Appellate Tribunal S09f
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and hydrolluorosilicic acid. On 21-8-2004, a Supreme Court Monitoring
Committee was constituted to verily the compliance status of hasardous waste
management. It recommendaed (o the Mol that the covironmental clearance
for the proposcd expansion should not be granted, and il granted, should
be revoked. On 19-4-2005, the TNeei issued consent o operate, subject o
fulfilment of various conditions lor the expanded capacity. Meanwhile, the
Madras High Court, on 28-9-2010", allowed the various writ petitions that had
been tiled and guashed the envirenmental elearances granted to the respondent
and directed the TNPCB to close down the plant.

3. Meanwhile, on 23-3-2013, the residents ol nearby arcas started
complaining of irritation, throat intection, severe cough. breathing problem.
nauscd, ote, due to emissions from Sterlite Industries, Reports were obtained
afler inspection of the premises by the TneCR. Based on these reports, the
Txren issued a show-cause notice dated 24-3-2013 and directed closure of
the unit under Scetion 31-A of the Air Act on 29-3-2013. This order was
stayed by the NGT on 31-35-2013!, allowing the respondent 1o commence
production suhject o certain conditions. Against this, the ThpPeB filed Civil
Appeals Nos, 4763-04 ol 2013, which will be disposed of by the judgment
delivered in this case. Finally, on 8-8-20132, the NGT set aside the TNPCB order
dated 29-3-2013. against which. Civil Appeals Nos. 8773-74 of 2013 were
filed, which again will be disposced of by this judgment. [t is important 1o note
that the appellants hercin raised the issuc ol maintainability of the respondent’s
appeal belore the NG L stating that an appeal should have been filed lirst belore
the appellate authority under the Air Act/the National Creen Tribunal Act.
2010 |the NG'T Act™]. This ground of maintainability was decided against the
appellants by the impugned order dated 8-8-201732,

4. Owing 1o various interim orders passed by the NGT, the respondent
continued 1o operate its plant. On 13-4-2016, the TNPCB granted consent to
oparale the plant for one vear subject o cerlain conditions. Post inspection of
the unit of the respandent in March 2017, the TNPCB issucd a show-cause notice
dated [14-3-2017 for violations under the Air Act and the Waler Act which,
apparently, was not pursucd. On 6-9-2017. an inspection report by the 'TNPCH
was made. and an order passed on 7-9-2017. granting renewal ol consent to
operate only till 31-3-2018 subject to various conditions. Mcanwhile. a protest
had heen organised in March 2018 by some persons against the proposed
cxpansion sought by the respondent. The respondent, theretore, had to file
Writ Petition No. 7313 ol 2018 bedore the Madural Bench of the Madras High
Court for police protection. 'This writ petition was disposced ol by an order
dated 4-4-2018> with a dircction to consider the respondent’s application. On
9-4-2018, the TvPCB refused renewal of consent 10 operate 1o the respondent’™s
unit based on non-compliance with certain conditions that were laid down

1 Newticnad Trast for Clean Fawvironment v Liion of fadice, 2000 SCC Onlline Mad 6493

U Stewlite fucdusties (hkiog fid v PN Potiotion: Caontind Boeerd, 2003 3CC Onlline NGT 1886
2 Sterlite dnclustries (flio) Lido o« TN Poflution Contred Boord, 20013 5CC Onlline NG'T 08

3 Meddanta L v inspector Generd of Police. 2008 SCC Onlline Mad 10223
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under the Ajr Act and the Water Act. On 12-4-2018, the respondent liled

Appeals Nos. 36-37 of 2018 before the appellate authority under Section 28 of

the Waler Act. In these appeals, various orders were passed, until. on 0-6-2018.

the following order was passed:

“Applications Nos. 28 & 29 af 2018, Applicalions Nos. 30& 31 of 2048

und Appeals Nos. 30 & 37 of 2018:
Heard.,

In view of the government order passed by the Government of Tamil

Nadu in GOMSs No. 72, Covironment & Forests (BEC-3) Department dated:
28-5-2018. directing the Tamil Nadu Pollution Control Bouard 1o close the
plant permanently, we leel it is nol appropriate to hear the appeals and
decide the issue at this junclure.

Hence the appeals and applications are adjourned to 10-7-2018

On 10-7-2018, the matter was further adjourned as follows:

“Applications Nos. 28 & 29 0f 2018, Applications Nos. 300 & 3Fof 2018
cnd Appeals Nos. 30 & 37 of 2018:

In view of the remarks made in the wljudication proceedings on
0-0-2018 and as the position is same now, Lhe appeals and applications are
adjourned to 21-8-2018.7

5. Finally, on [8-12-2018 i.c. three davs alter the impugned order was

passced by the NG'T on 15-12-2018%, an order passed by the appellate authority
was as lollows:

“Applicafions Nos. 28, 29, 30 & 31 of 2018 and Appeals Nos. 36 &
37 0f 2018:

My Janani, counsel] for the appellant and Mr V. Vasanthakumar, counsel
for the respondent Board are present. None is present o behall ol the 1st,
2nd and 3rd interveners.

Counsel for the appellant secks permmission to withdraw the appeals.
She has also filed a memo to that elfect.

In view af the order passed by the Haon ble National Green Tribunal,
Principul Bench, New Delhi on 13-12-2018 in Vedanta Lid. v. State of TN
sctling aside the impugned order dated 9-4-2018 which is subject-matter
ol these appeals pending belore this appellate authority, the appeals have
hecome infructuous and hence they are closed.”™

6. On 12-4-2018, an order was passed by the TneeB under Section 33-A

ol the Water Act and Section 31-A of the Air Act directing that the
respondent’s unit shall not resume production without obtaining prior approval/
renewal or consent from the TNPCE. This was followed by two orders, both
dated 23-5-2018. again issued under the same sections, this dme to close down
the respondent’s unit and disconnect power supply toit. Finally, on 28-5-2018.

3 Veddentir Lt v State of N Z018 5CC Onlline NGT 1230
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an order was issued by the Government of Tamil Nadu under Section 1&(1)(5H)
of the Waler Act stating:

T is brought o the notice of the Government that Tamil Nadu Pollution
Control Board did not renew the Consent to Operate to M/s Vedanta Liud.,
Copper Snmiclier Plant, S1pCOT Industrial Complex, Thoothukudi District in
its order dated 9-4-2018. Subscquently, on 23-5-2018, Tamil Nadu Pollution

Control Board has also issucd dircctions for closure and disconnecton of

powcer supply o the Unit. The power supply has been disconnected on
24-5-2018.
2. Under Article 48-A of the Constitution,

‘48-A. [Protection and improvement of environment and
safeguarding of forests and wildlife.—The Stale shall endeavour 1o
proteet and improve the environment and to saleguard the Torests and
wildlife of the country.”

3. Under Section 18(1)(2) of the Water Act, 1974 1n the larger public
interest, the Government endorse the closure direction of the Tamil Nadu
Pollution Control Board and also direct the Tannl Nado Pollution Control
Board 1o scal the unit and close the plant permanently.”

7. On the same date, the TNPCB issued a letter 1o the District Collector,
inter alia, directing him o seal the respondent’s unit, These six orders became

the subject-matter of a composite Appeal No. 87 of 2018 under Scction 16 of

the NGT Act

8. A wril petition was filed by the respondent before the Madurai Benceh
of the Muadras High Court on 18-6-2018 so that the respondent could access its
unit to maintain its plant. This was dismissed as withdrawn on 9-7-2018.

9. The appellants then wok up a plea of maintainability ol the composite
appeal. As this was not being disposed ol by the NGT, this Court, by its
order dated 17-8-20189, directed the NGT to render its final findings, both on
maintainability as well as on merits. On 20-8-20187, the NGT constituled a
Commitiee 1o go into the material produced by the parties to the civil appeal
and Lo visil the site. This Committee was ultimately headed by Justice Tarun
Agarwala, former Chiel Justice ol the Meghalayva High Court, together with
two experls, one being a representative of the Central Pollution Control Board
["CPCB™] and another a representative of the Molil. Aggricved by this order,

the appellants knocked on the doors ol this Court. This Court disposed of

this appeal on 10-9-2018%, by stating: (Vedunta Lid. case3, SCC OnLine SC
paras 1-2)

“ /. By our order dated 17-8-2018%, we had made it clear that the NGT
may continue to hear the matter both on merits as well as on maintainability
and Lnally decide the matter on both counts.

O Sterte of TN v Vedanta fid 20108 SCC Onlline SC 3331
T o Vedanta fad v Stte af T 20108 SCC Onlline NG 1238
8 Stete of TN v Yedanta L1 2018 5CC Onlline 8C 3335
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2. Since our order is not referred (o in the order dated 20-8-20187
passed by the NG'T, we need only 1o state that onee the Committee™s report
is given to the Tribunal. it will proceed to decide the malter in accordance
with our order dated 17-8-20180.

A review petition that was filed against this order was dismisscd?,

10. The Committee constituted by the NGT then inspected the site on
various dates in September/October 2018, and heard all parties concerned
as well as interveners. It then came out with a detailed Enguiry Report
dated 20-11-2018, in which it concluded as [ollows:

“On the basis of the site visit, public hearing and after hearing the
appellant Company, State ol Tamil Nadu, Tamil Nadu Pollution Control
Board, and the interveners and, upon consideration of the issues raised, the
Committee is of the opinion:

L. The impugned orders cannot be sustained as i1 is against the
principles of natural justice. No notice or opportunity of hearing was
given to the appellant.

2. The grounds mentioned in the impugned orders are not that
gricvous o justily permancnt closure ol the factory,

3. Other issues raised also do not justily the closure of the [actory
even if the appellant was found to be violating the conditions/morms/
directions.

4. In the event the Hon'ble Tribunal is of the opinion that the
fuctory should commence production, the Committee is of the opinion
that the following directions may he issued:

(1) A per Condition 44 of the Consent Order dated 19-4-2003,
the appellant should be directed o monitor ground water guality
including heavy metals such as Arsenic, Cadmium, Silver, Copper,
Fluoride, ele. in and around the factory promises and nearby
villages once a month and such report should be Murnished to the
TNPCB.

(%) The sampling ol the above should be taken in the presence
of an official from TNPCB.

(¢') In addition 1o the above, the sampling of effluent/emission
and solid waste should also be done by a monitoring group to be
constituted by TXPCB comprising a representative of the District
Collector, un official of TNpCB, NGQOs and academicians as per
Condition 43 ol Consent Order dated 19-4-2(0)5.

(¢f) Both the reports should be sent by Trees o CPCB lor
analysis. Recommendations made by CPCDB should be Tollowed.

T Vedomor £ v Stafe of TN 2008 SOCC Onlline NGT 1238
O Sate o TN v Vedanta Lid.. 2018 5CC Onlane SC 3334
Y State of TN Vedanie Pl 2018 SCC Onlline 8C 3337
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{¢) Copper slag dumped at all the cleven sites including the
Uppuar River should be removed. 11 copper slag has been used for
landfill purposcs, then the excess amount of the slag over and above
the Tevel of ground would be removed and thercatier the landfill
should be compacted with one Teet ol soil, so that the copper slag
is not blown away by the strong winds.

(/) The dead stock of copper slag Iving in the dump yard inside
the factory premises which has solidilicd should be removed in a
time-bound manner. Thercalter, the bottom of the dump yvard and
the side walls should be covered with HDPIE liner. 'urther, the
Company should ensure that the generation and disposal ol copper
slag is maintained in the ratio of 1:1 and that the Company at best.
can retain 10 days’ generation ol copper slag inits dump yvard.

(1) The dead stock of gypswm lying in the dump yard inside
the factory premises which has solidified should be removed in
a lime-bound manner. Thercalter, the bottom of the dump yard
and the side walls should be covered with HDPE liner. Turther,
the Company should ensure that the generation and disposal of
gypsum is maintained in the ratio of 1:1 and that the Company at
best. can retain 10 days™ generation of gypsum in its dump yvard.

(/1) The Company before disposing copper slag, gypsuim (or)
any other waste product will seek previous permission Irom the
TNPCH.

(/) Application of the Company flor obtaining  valid
authorisation lor disposal of hazardous waste under Hazardous &
Other Wastes (Management, & Transboundary Movement) Rules.
2016 should be disposed of by the TNPCE in a time-bound manner.

(/¥ Cven though there is no requirement of analysing the air
samples through an accredited laboratory nonctheless o direction
should be issued to the appellant that they will conduct a periodical
survey Tor ambient air quality/noise level/stack emission through
aceredited laboratories of MoEF&ECC/NABL and [urnish such
report to the TNPCBH.

(k) The appellant Company should be directed that they shall
develop a green belt of 25 metres” width around the battery limits
ol its fuctory by planting native and high loliage tree and also in
and around the factory.

() The State of Tamil Nadu/TNeon should collect data from
their pritmary health centres and government hospitals 1o monitor
the various ailiments that are being complained of by the inhabitants
living in and around the factory premises.

{m) The State Government should specily the module o
the appellant for conducting the proper and designed health
monitoring study.

61
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(r) Dircction (/i) on “Source Apportionment Study™ and
Dircetion (/i) on “conducting a study on health hazards™ passed
by the NG'T in its judgment dated 8-8-2013 in Sterlite Tndustries
(Inchic) fid. v. TN, Pollution Control Board® should be carried out
by the Tamil Nadu State Government and TNPCB. Such reporls
should be furnished to NG in a time-bound manner.

() The appellunt should be directed w start the construction of
gypsum pond immediately and complete the same in a time-bound
manner as per the conditions laid down in the puidelines given by
CPUB in October 2014,

() The appellant  shall  undertake  w fresh  detailed
hydrogeological study for determining agquiler vulnerability and
migration of leachate from the existing phosphogypsum pond
through o reputed organisation approved by the TNPCBR as per
Condition 15 ol the Consent Order dated 19-4-2005.

(¢) Dircction should be given o the TNPCB as well as 1o
the appellant to take independent ground water samples from the
same paints for the purpose of linding outl groundwater pollution
it any. Such reports should then be compared by the CPCB.
Recommendations made by CPCB should be followed.

() Dircctions/regulation may be [ramed for import ol high
grade copper ore.

(5) Irrespective of the norms, stack height in any case be
increased in order to remove the ambiguity and the grievance of
inhubitants of the people ol Tuticorin with regurd o emission of
50,

(i} Till such time, the stack height is nol increased, the
production ol copper as well as sulphuric acid should be restricted/
reduced o match the existing stack height.

(1) The transportation of copper ore concentrate from the port
1o the factory premisces should be done in a closed conveyance or
through a pipe conveyor system.

() Sell-monitoring mechanism needs 1o be prepared hy the
appellant for the periodic monitoring ol ambient aic quality/stack
cmissions/lugitive emissions/ground water quality/surface waler
quality/soil quality/slag analysis through third party and report
shall be furnished to the regulatory agencies concerned.

(w) All the mouaitoring data, compliance reports of CTE/CTO/
LC and environmental statement shall be uploaded on the website
ol the Company.

2 2013 8CC Online NGT 08
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{x) I'Nveci should be dircected to commission “Regional
Covironmental Impact Assessment Study™ in and around Tuticorin
District by cngaging a reputed national agency.

(v) CPCB recommendations as contained in the order of NGT,
dated 20-8-20187 to be complied with.”

Both the respondent as well as the appellants made their detailed comments
on the Committee’s report. The NG then heard (inal arguments and dictated
the impugned order on 15-12-2018%, in which it substantially accepted the
Commitiee’s recommendations. In doing so, it set aside the six impugned
orders in the composite appeal. One major bone of contention of both the Srate
ot Tamil Nadu as well as the 'TNPCBR in this casc is that the appeal betore the
NGT is not maintainable and hence, the order dated 15-12-20184 is without
jurisdiction.

11. As apostseript o this order, the TNpC looked into the matter again, and
issucd vet another rejection letter dated 22-1-2019. by which the respondent’s
application sceking renewal of consent 1o operate was rejected. stating that the
conditions of various previous consents over the last 20 vears had not been
followed.

12, We have heard wide-ranging arguments from the learncd counsel
appearing  on behall” of 4ll the parties as well as the interveners, on
maintainability as well as on merits, Since we will be deciding this case on
muaintainability alone, we have ot ventured to state anything on the merits of
the case.

13. Shri C.8. Vaidyanathan, learned Senior Advocate appearing on behalt
of the TNPCR, showed us various provisions ol the Water Act, the Air Act.
and the NGT Act and argued that the six impugned orders belore the NGT
were orders which could not have been corrected by the NOT. Insolur as the
first order dated 9-4-2018 was concerned, an appeal was pending belore the
appellate authority, as a result ol which, the NGT, when it set aside the said
order, could not have done so. Similarly. the orders dated 12-4-2018,23-5-2018
and 258-5-2018, made under Scection 33-A of the Water Act and Section 31-A
of the Alr Act, were composite orders issued. As orders under Scetion 31-A
of the Air Act were not appealable to the NGT cither under the Air Act or
under Scction 16 of the NGT Act, the Tribunal acted without jurisdiction in
interfering with these orders. Further, the order dated 28-5-2018. issued by the
CGovernment ol ‘Tamil Nadu under Scetion 18 ol the Water Act, was certainly
not an appealable order under cither the Water Act or the NG'T Act, and could
only have been corrected in judicial review in a wril petition filed under Article
220 ol the Constitwtion of India or in a suit before g civil court. According to
him, therefore, the setting aside ot such an order was also completely without
jurisdiction. Shri K.V, Viswanathan, Tearned Scenior Advocate appearing on
bechall of the State ol Tamil Nadu, added to these submissions. He cited some

T o Vedanta fad v Stte af T 20108 SCC Onlline NG 1238
3 Vedoante dad v Sude af EN 2018 5CC Onlline NGT 12349
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of our judgments as well as statutes and judgments ol the English courts 10
show that once an appeal is available to an appellate authority, after which an
appeal lies 1o the NG & party cannot leaplrog dircetly to the NGTD Apar
from this, the learned Senior Advocate also arguced. based on the scheme of
the Water Act, the Air Act, and the NG'T Act. that all the appeals filed before
the NGT were incompetent. Shri Guru Krishnakumar, learned Senior Advocate
appcaring on behalt of the TNPCR, also went on to criticise the order passed by
the NGT dated 8-8-20137 on maintainability, According to him, no doctrine of
necessity could be imported iU an Appellate Tribunal was not constituted, as a
result ol which an appeal could not be arguced belore the appellate authority.
Consequently, a leaplrog appeal would not be maintainable belore the NGT.
According to the learued Senior Advocate, this order also had to be set aside lor
the reason that even assuming that the appellate authority was not constituted
on the date on which an appeal could have been preferred to it the NGT, being
a second Appellate Tribunal, would not have jurisdiction. and that cither a suit
or a writ petition under Article 226 would have Lo be filed against the original
arder.

14. As against these arguments, Shri C.AL Sundaram, Tearned Senior
Advocale appearing on hehalf ol the respondents in all three appeals, sought
to sustain the order of the NG'LT in these three appeals. The learned Scenior
Advocate painstakingly wok us through all the orders that were impugned
betore the NGT. together with the relevant provisions ol the Air Act, the Water
Act, and the NGOT Act. According to the Tearned Senior Advocate. so far as
the order dated 9-4-2018 iy concerned, thanks 1o a government affidavit filed,
the appeal belore the appellate authority had become infructuous, as a result
of which. a dirccet appeal to the NGT would obviously become maintainable.
Insolar as the combined orders under Sections 33-A and 31-A ol the Water
Act and the Air Act, respectively, are concerned, according Lo him, an express
appeal is provided to the NGT against orders passed under Scetion 33-A of
the Water Act, and even il there is no appeal provided under Scetion 31-A
of the Air Act, vet, as four oul of five items in these orders dealt with the
Waler Act, the order could be stated 1o be substantially an order under the
Waler Act, and therelore, appealable as such. He added that, in any case,
such orders could be corrected under Scetion 14 of the NGT Act 1o avoid
piccemedl litigation. FFurther, in any case, according to the learned Senior
Advocuate, u direction made under Section 31-A of the Air Act is undoubtedly
cquivalent to an order made under Section 31 of the Air Act, and therelore,
would be expressly appealable under Scction 16 of the NGT Act. Another
without prejudice argument was made, that assuming all other arguments lailed,
these muatters are only procedural, and therefore, appeals must necessarily land
up betore the expert tribunal which is so constituted as an expert tribunal to
deal with all matters relating to the environment. For this, he relerred to and
relied strongly upon Sections 14, 15, 29, and 33 of the NGT Acl. Insofar as

2 Sterdite Fadustries (Fadiv g Fed. v UND Polfations Control Bowrdd . 203 5CC Onlliine NGT 68
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the attack made upon the order dated 28-5-2018 of the Government of Tamil
Nadu under Section 18 ol the Water Act is concerned, Shri Sundaram arguced
that on a proper construction ol Section 18 read with the other provisions ol the
Water Act, only a general order, dealing with general matters. could be passcd
under the said Section, and not an order (o shut down one particular industry.
Since the Section 18 order purports to deal with only one particular industry,
it is non est and liable to be ignored. An alternale arpument made is that even
though the order states that it is made under Scetion 18, it can otherwise be
traced to Scetion 29 of the Water Act as an order mmade In revision, and would.
therefore, be appealable as such. The learned Senior Advocalte then argued that.
in any casc, this is an order by which a dircetion has been made by the SNtate
Government 1o the 'TNPCBE and, therefore, does not directly alfect his client. He
also argued that when this order was challenged before the NGET, the delence
of the Government and the TNPCB would be that this is an order which. though
binding on the TNPCB, would also impact the respondent. This being the case,
the NGT could always go into whether such a delence is a valid delence, and
could, thercfore, decide the matter. He also went on to state that the NG s
an expert body constituted specifically under a special Act, which is [ur better
cquippaed than the High Court under Article 226 exercising its powers in the
writ jurisdiction, and therefore, all matters dealing with the environment should
necessarily he decided by the NGT alone. He also relicd upon our judgment
in L. Chundre Kumar v. Union of Indic'V [ L. Chandra Kamar™], in which it
has been made clear that Tribunals can exereise powers of judicial review and
thalt, therelore. being the equivalent ofa High Court, the NGT could, in exercise
of its powers of judicial review, have interfered with the State Government's
orders passed under Seetion 18 of the Waler Aclt.

15, Having heard the learned counsel Tor all parties, it is important first to
advert to the provisions of the three Acts in question,

16. The relevant sections of the Water Act are as [ollows:

“18. Powers to give directions. —(1) In the performance ol its functions
under this Acl—

{ce) the Central Board shall be bound by such directions in wriling as
the Central Government may pive Lo it; and

(b} cvery State Board shall he bound by such directions in wriling as
the Central Board or the State Government may give to it:

Provided that where a dircetion given by the State Government s
inconsistent with the dirccetion given by the Central Boeard, the maitter shall be
referred (o the Central Government lor its decision.

25. Restrictions on new outlets and new discharges — (1) Subjecl 1o the
provisions of this section, no person shall, withoul the previous consent of the
State Board,—

10 (1e97y 3 S5CC 201 1907 5CC (1L.&S8) 577
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(e} establish or take any steps o establish any industry, operation or
process, or any treatment and disposal system or any extension or addition
thereto, which is likely to discharge sewage or trade effTuent into a stream
or well or sewer or on land (such discharge being hereafter in this section
referred 1o as discharge ol sewage): or

{£) bring into use uny new or altered ontlet for the discharge of sewagpe;
ar

(¢} begin to make any new discharge of sewage:

Provided that a person in the process ol laking any sieps to establish any
industry, operation or process inmnediately betore the commencement of the
Walcr (Prevention and Control of Pollution) Amendment Act, 1988, lor which
no conscat was necessary prior to such conunencenicnt, may conlinue to do
50 lor a period ol three months rom such commencement or, il he has made
an application tor such consent, within the said period of three months, till the
disposal ol such application.

(2) An application for consent of the Stale Board under sub-section (1)
shall be madce in such lfornt, contain such particulars and shall be accompanicd
by such [ees as may be prescribed.

(3) The State Board may make such inquiry as it may deem fit in respect
ol the application for consent referred 1o in sub-section (1) and in making any
such ingquiry shall follow such procedure as may be prescribed.

(4) The State Board may—

(c2) gprant its consent referred 1o in sub-section (1), subject 1o such
conditions as it may imposce, heing—

(/Y in cases referred 1o in clauses (@) and (4) of sub-section (1) of
Scction 25, conditions as to the point of discharge of scwage or as o
the use ol that outlet or any other outlel for discharge of sewage;

(i) in the case of a new discharge, conditions as to the nature and
compaosition, temperalure, volume or rale of discharge of the ctfhient
from the land or premises rom which the discharge or new discharge
15 1o be made; and

(£47) that the consent will be valid only for such period as may be
specified in the order,

and any such conditions imposcd shall be binding on any  person
establishing or taking any steps to establish any industry, operation or
process, or treatment and disposal system or extension or addition thereto,
or using the new or altered outlet, or discharging the effluent trom the land
or premises aloresaid; or

(/) refuse such consent for reasons 1o be recorded in writing.

(5) Where, without the consent of the State Board, any indusiry, operation
or process, or any treatnient and disposal system or any extension or addition
therelo, is established, or any steps Tor such establishment have been taken or
anew or altered outlet 13 brought into use lfor the discharge of sewage or a new

=
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discharge of sewage 1s made, the State Board mayv scrve on the person who
has established or taken steps (o establish any industry, operation or process,
or any reatnient and disposal system or any extension or addition thereto, or
using the outlet, or making the discharge, as the case may be, a notice imposing
any such conditions as it might have imposcd an an application [or its cansent
in respect ol such establishment, such ovtel or dischargce.

(6) Every Stale Board shall maintain a register containing particulars of

the conditions imposed under this section and so much of the register as relates
to any outletl, or o any cffluent, from any land or premises shall he open o
inspection at all reasonable hours by any person interested in, or affected by
such outlet, land or premises, as the case may be, or by any persen authorised
by him in this behalt and the conditions so contained in such register shall be
conclusive proot that the consent was granted subject 1o such conditions.

(7) The consent referred 1o in sub-seetion (1) shall, unless given ar retused
carlier, be deemued to have been given unconditionally on the expiry of a period
of four months of the making ol an application in this hehalt complete in all
respects o the State Board.

(&) For the purposcs ol this section and Scctions 27 and 30,—

(ar) the expression “new or allered outlel” means any outlet which is
whaolly or partly constructed on or after the commencement ol this Act or
which (whether so constructed or not) is substantially altered after such
comnmencement;

(£) the expression "new discharge™ means a discharge which s not,
as respects the nature and composition, temperature, volune, and rate
of discharge ol the elflhuent substantially a continuation ol a discharge
made within the preceding twelve months (whether by the same or a
different ontler), so however that a discharge which is in other respecis a
continualion of previous discharge made as atoresaid shall not be deemed
to he a new discharge by reason ol any reduction ol the temperature or
volume or rate of discharge ot the etTluent as compared with the previons
discharpe.

26. Provision regarding existing discharge of sewage or trade
effluent.—Where immcediately belore the commencement ol this Act any
person was discharging any sewage or trade ellluent into a stream or well or
sewer or on land, the provisions ol Section 25 shall, so far as may be, apply
in relation 1o such person as they apply 1n relaton @ the person relerred o
in that section subject to the modilication that the application lor consent Lo
be made under sub-scction (2) of that section shall be made on or betore such

date as may be specilicd by the State Government by notification in this behalf

in the Ottcial Gazette.

27. Refusal or withdrawal of consent by State Board. (1) A Stale
Board shall not grant its consent under sub-scction (4) of Section 25 for the
establishment of any industry, operation or process, or treatment and disposal
systenm or exlension or addition therelo, or 1o the bringing into use of a new
or altered outlet unless the industry, operation or process, or treatment and
disposal system or extension or addition thereto, or the outlet 18 so established
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as o comply with any conditions imposcd by the Board to enable it lo exercise
its right to take samples of the effluent.

(2) A Stale Board may {rom time to timie review

(i) any condition imposed under Scction 25 or Scction 20 and may
serve on the person 1o whom a consent under Seetion 25 ar Section 26 is
granted a notice making any reasonable variation of or revoking any such
candition:

(F) the retusal ol any consent referred to in sub-scetion (1) of

Scction 25 or Scetion 20 or the grant of such consent withoul any
condition, and may make such orders as it deems fil.

(3) Any condition ninposcd under Scetion 25 or Scetion 26 shall be subject
to any variation made under sub-seetion (2) and shall continue in foree until
revoked nnder that sub-section.

28. Appeals.—(1) Any poerson aggricved by an order made by the State
Board under Section 25, Scction 26 or Scction 27 may, within thirty days
fram the date on which the order s communicated to him, prefer an appeal to
such authority (hercinafier referred to as the appellate avthority) as the State
Crovernment may think fit (o constituie:

Provided thal the appellate authority may cnierlain the appeal alter the
expiry of the said period ol thirty days il such authority is satislicd that the
appellant was prevented by suflicient cause from hling the appeal o time.

(2) An appcellate authority shall consist of a single person or three persons,
as the Stale Government may think fit, o be appointed by that Government.

(3) The form and manner in which an appeal may be preferred under sub-
section (1), the fees payable lor such appeal and the procedure 1o be followed
by the appellate authority shull be such as may be presceribed.

(4) On receipt of an appeal preferred under sub-section (1), the appellate
authority shall, afler giving the appellant and the State Board an opportunity
ol being heard, dispose of the appeal as expeditiously as possible.

(5) W the appellate authority determines that any condition imposced, or the
variation of any condilion, as the case may bhe, was unreasonable, then,—

{«) where the appeal is in respeel ol the unreasonablencss of any
condition imposed, such anthority may direet cither that the condition shall
be treated as annulled or that there shall be substituled for it such condition
as appears to it to be reasonable;

(£) where the appeal 15 in respect ol the unreasonableness ol any
variation ol a condition, such authority may dircet cither that the condition
shall be treated as continuing in force unvaried or that it shall be varied in
such manner as appears 1o it 1o be reasonable.

29, Revision.—(1) T'he State Government may at any time cither of ilx

owi motion oron an application madce to 1L in this behall, call for the records of

any case where an order has been made by the State Board vader Scetion 25,
Scetion 26 or Scetion 27 lor the purpose ol satisfying iscll as to the legality
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or propricty of any such order and may pass such order in relation thercto as
it may think it

IProvided that the State Government shall not pass any order under this sub-
scection without allfording the State Board and the person who may be allected
by such order a reasonable opportunity ol baing heard in the matter.

(2) The State Government shall not revise any order made under
Scetion 25, Scction 26 or Scection 27 where an appeal against that order lies to
the appellate avthority, but has not been preferred or where an appeal has been
preferred such appeal is pending before the appellate authority.

33-A. Power to give directions. Notwithstanding anything contained in
any other law, but subject to the provisions ol this Act, and to any dircctions
that the Central CGovernnient may give in this behall, a Board may, mn the
exereise of 115 powers and performance of 1ts functions under this Act, issue
any directions in writing to any persorl, ollicer or authority, and such person,
officer or authority shall be bound to comply with such directions.

ovplanciion —FPor the avoidance ol doubis, it is hereby declared that the
power Lo issue directions nnder this section includes the power to direcl—

{ce) the closnre, prohibition or regulation ot any industry, operation or
Process; or
(k) the stoppage ar regulation of supply of electricily, water or any

other service.

33-B. Appeal tn National Green Tribunal.

Any person aggricved by,—

(¢} an order or decision of the appellate authority under Scetion 2§,
made on or atter the commencement ol the National Cireen Tribunal Act,
2010 or

{F) an order passed by the State Governiment under Section 29, an or
after the commuencement of the National CGreen ‘Tribunal Act, 2010; or

() directions issued under Section 33-A by a Board, on or alter the
commencement of the National Green Tribunal Act, 2010,

may lile an appeal (o the National Gireen Tribunal established under Section 3
ol the National Green Tribunal Act, 2010, in accordance with the provisions
ol that AcL.”

17. The relevant sections of the Air Act are as follows:

“21. Restrictions ont use of certain industrial plants. (1) Subject to the
provisions of this section, no person shall, without the previous consent of the
State Board, eslablish or operate any industrial plantin an air pollution control
arca:

Provided that a person operating any industrial plant in any air pollution
cantrol arca immediately belore the commencement of Section 9 of the Aidr
{Prevention and Control of Pallution) Amendment Act, 1987, For which no
consent was necessary prior o such commencement, may continue o do so
tor a period ol three months from such commencement or, it he has made an
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application for such consent within the said period of three months, till the
disposal ol such application.

(2) An application for conscnt of the State Board under sub-scetion (1)
shall be accompanied by such fees as may he prescribed and shall be made n
the prescribed form and shall contain the particulars ol the induostrial plant and
such other particulars as may be prescribed:

Provided that where any person, immediately belore the declaration of

any arca as an air pollution control arca, operates in such arca any industrial
plant such person shall make the application under this sub-scction within such
period (being not less than three moenths from the date ol such declaration)
as may be prescribed and where such person makes such application, he shall
be deemied to be operating such industrial plant with the conscent of the State
Board until the conscat applicd lor has been relused.

(3) The State Board may make such ingquiry as il may deem fit in respeact
ol the application for consent referred to in sub-section (1) and in making any
such inguiry, shall follow such procedure as may be prescribed.

() Within a period of four months afier the reecipt ol the application for
consent relerred to in sub-scction (1), the State Board shall, by order in writing
and for reasons to he recorded in the order, grant the consent applicd for subject
1o such conditicons and for such period as may be specified in the order, or
refuse such consent:

Provided that it shall be open 1o the State Board 1o cancel such consent
hetore the expiry of the period Tor which it is granted or refuse Turther consent
aller such expiry il the conditions subject to which such consent has been
granted are not fulfilled:

Provided lurther that betore cancelling a consent or relusing a lCurther
consent under the first proviso, 4 reasonable opportunity ol being heard shall
be given (o the porson concerned.

(5) Lvery person 1o whom consent has been granted by the State Board
under sub-section (4), shall comply with the following conditions. namely

(¢) the control equipment ol such specilications as the State Board
may approve in this behalf shall be installed and operated in the premises
where the industry is carried on or proposed Lo be carried on;

(if) the existing control equipment, 1f any, shall be altered or replaced
in accordance with the directions of the State Board:

(#i1) the control equipment referred to in clanse (7)) or clause (7) shall
be kept at all times in good running condition;

(/1) chimney, wherever necessary, ol such specifications as the State
Board may approve in this behall shall be crected or re-crected in such
premisces:

(1) such ather conditions as the State Board may specify in this behalt;
and

{17} the conditions reterred 10 in clanses {7, (i7) and (7)Y shall be
complicd with within such period as the Siate Board may specity in this
behall:
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Provided that in the case of a person operatling any industrial plant in an
air pollution control arca immediately belore the date ol declaration of such
arca as an air pollution control arca, the period so specificd shall not be less
than six months:

Provided further that

(¢) alter the installation ol any control cquipment in accordance with
the specilications under clause (4), or

() alter the alteration or replucement ol any control cquipment in
accordance with the directions of the State Board vnder clause (7)), or

() after the erection or re-crection ol any chimney under clause (7v),

no control equipment or chinmmney shall be altered or replaced or, as the case
may be, erected or re-crected except with the prior approval ol the State Board.

(0) I due 1o any technological improvement or otherwise the State Board
is of the opinion that all or any of the conditions referred 1o in sub-section (5)
require or requires variation (including the change ol any control cquipment,
cither in whole or in part), the Siate Board shall, after giving the person 1o
whom consent has been granted an opportunity ol being heard, vary all or any
of such conditions ancd thereupon such person shall be bound to comply with
the conditions as so varied.

(7) Whare a person o whom consent has been granted by the State Board
under sub-scetion (4) translers his interest in the industry (© any other person,
such conscnt shall be deemed 10 have been granted o such other person and
he shall be bound to comply with all the conditions subjeet o which it was
granted as il the conscnl was granted 10 hiun originally.

31. Appeals —(1) Any person aggricved hy an order made by the Stale
Board vnder this Act may, within thirty days from the date on which the
order s communicated 1o hon, prefer an appeal o such authority (hercinaller
relerred Lo as the appellate authority) as the State Government may think fit
to constitute:

Provided that the appellate anthority mayv cntertain the appeal after the
expiry of the said period ol thirty dayvs il such avthority 1s satisfied that the
appellant was prevented by sufficient cause from filing the appeal o time.

(2) The appellate authority shall consist ol a single person or three persans
asthe State Government may think (it to be appointed by the State Giovernment.

(3) The form and the manner in which an appeal may be preferred under
subh-scetion (1), the tees payvable for such appeal and the procedure o he
tollowed by the appellate authority shall be such as may be preseribed.

(<) On reccipt ol an appeal prelferred under sub-section (1), the appellate
authority shall, alter giving the appellant and the State Board an opportunity
ol being heard, disposc of the appeal as expeditiously as possible,

31-A. Power to give directions. —Notwilhstanding anything contained in
any other law, bul subject 1o the provisions ol this Act und 1o any dircctions
that the Central Government may give in this behall a Board may, in the
exercise of 1ts powers and performance of its funcilions under this Act, issue
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any dircctions in writing o any pursor, officer or authority, and such person,
oflicer or authority shall be bound to comply with such directions.

Loplusniation.—Vor the avoidance of doubts, it is hereby declared that the
power to issue directions under this section includes the power to direct

{«2) the closure, prohibition or regulation of any industry, operation or

Process; or

(/) the stoppage or regulation of supply ol electricily, water or any
other service.

31-B. Appeal to National Green Tribunal.  Any person aggrieved by
an order or decision ol the appellate authority under Scction 31, made on or
alter the commencenment of the National Green I'ribunal Act, 2010, may file
an appeal to the National Green Tnibunal established vnder Scection 3 ol the
National Cireen Tribunal Act, 2010, in accordance with the provisions ot that

Act.”
18, The relevant sections ol the NGT Act are as [ollows:
“2. Definitions. (1) In this Act, unless the context otherwise requires,
(#1) “substantial question relating to environment™ shall include an
instance where,—
(£) there 15 a direet violation of a specific stalutory cnvironmental
abligation by a person by which,—

{A) the commuonity at large other than an individual or
group of individuals is allected or likely to he allected by the
cnvironmental conscquences; or

(B) the gravity ol damage Lo the environment or propetly is
substantial; or

(C) 1the damage 1o public hicalth is broadly measurable:

(i) the environmental consequences relate o a specilic activily
or a point source of pollution:

1d. Tribunal fo setfle disputes.—(1) The Tribunal shall have (he

Jurisdicton over all civil cases where a substantial question  relating

o environment  (including  enforcement of any  lepal right relating 1o
cnvironment), is involved and such question arises ont of the implementation
ol the enactmenis specified in Schedule 1.

(2) The Tribunal shall hear the disputes arising [rom the questions relerred
{0 in sub-secton (1) and scule such disputes and pass order thercon.

(3) No application lor adjudication of dispute under this scetion shall be
cnteriained by the Tribunal unless it is made within a period ol six manthsy
from the date on which the canse ol action for such dispute first arose:
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Provided that the Trabunal may, il it is satisficd that the applicant was
prevented by sulficient cause trom filing the application within the said period,
allow it 1o be filed within a further period not excecding sixty days.

15. Relief, compensation and rextitution.— (1) The Tribunal may, by an
order, provide,—

(cry reliet and compensation 1o the viciims ol pollution and other
environmental damage arising under the enactments speciticd in Schedule
[ (including accident occurring while handling any hazardous substance);

(k) Tor restitition of property damaged;

() for resttution ol the environment for such arca or arcas,

as the ‘Iribunal mnay think fit.

(2) The rehief and compensation and restitution of property and
cnviromment referred 10 10 ¢lauses (), (b)) and (¢) ol subh-scction (1) shall be
in addition Lo the reliel paid or pavable under the Public Liahility Insurance
Act, 1991 (6 of 1991).

(3) No application for grant ol any compensation or relicl or restitution of
properly or environment under this section shall be entertained by the Tribunal
unless it is made within a period of live vears from the date on which the cause
for such compensation or relief first arose:

Provided that the Tribunal may, i6 it 15 satistied that the applicant was
prevented by sulficient cause from tiling the application within the said period,
allow it 1o be filed within a further period not exceeding sixly days.

(4) The Tribunal may, having regard W the damage o public health,
property and cnvirommnent, divide the compensation or reliel payable under
separate heads specificd in Schedule T 50 as 1o provide compensation or relicl
to the clainants and lor restitution ol the damaged properly or cnviromment,
as it may think fit.

(5) Lvery claimant of the compensation or relief vnder this Act shall
intimate to the Tribunal about the application liled Lo, or, as the case may be,
compensation or relief received from, any other court or authority.

L6. Tribunai fo have appellate jurisdicion.— Any person aggricved by,—

(cy an order or decision, made, on or after the commencement of
the National Green Tribunal Act, 2010, by the appellate anthority under
Scction 28 ol the Waler (Prevention and Control of Pollution) Act, 1974
(6ol 1974y

(£ an order passed, on or after the commencement of the National
Cireen Tribunal Act, 2010, by the State Government under Section 29 of
the Water (Preveniion and Control of Pallution) Act, 1974 (6 ot 1974);

() dircctions issucd, on or after the commencement of the National
CGireen Tribunal Act, 2010, by a Board, under Scetion 33-A ol the Waler
(Prevention and Control of Pollution) Act, 1974 (6 of 1974),

(Y an order or decision made, on or alter the commencement of
the National Green Tribunal Act, 2010, by the appellate authority under
Scction 13 of the Waler (Prevention and Control of Pollution) Cess AcL,
1977 (3G of 1977).
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(&) an order or decision made, on or alier the commencement ol the
National Green Tribunal Act, 2010, by the State Government or other
authority under Scction 2 of the Forest (Conservation) Act, 1980 (69 of
1980);

(/) an order or decision, made, on or atter the commencement of
the National Green Tribunal Act, 2000, by the appellate authority under
Scction 31 ofihe Air (Prevention and Control of Pallution) Act, 1981 (14
of 1981

() any dircetion issued, on or atter the commencement of the National
Crreen Tribunal Act, 2010, under Section 5 of the Environmment (Protection)
Act, 1980 (29 of 1980);

(k) an order made, on or alter the commencement of the National
Cireen Tribunal Act, 2010, granting environimental clearance in the area
in which any industries, operations or processes or class of industries,
operations and processes shall not be carried out or shall be carried out
subject to certain safeguards under the Environment (Protection) Act,
1986 (29 of 1986):

(/) an order made, on or alter the commencement of’ the National
Cireen Tribunal Act, 2010, refusing 1o grant environmental clearance for
carrying out any activity or operiation or process under the Environment
(Protection) Act, 1986 (29 ol 19860);

(/) any determination of benelit sharing or order made, on or after the
commencement of the National Green Tribunal Act, 2010, by the National
Biodiversily Authorily or a State RBiodiversity Board under the provisions
of the RBiological Diversity Act, 2002 (18 of 2003),

may, within a period ol thirly days (rom the date on whieh the order or decision
or dircetion or determination is communicated o him, prefer an appeal 1o the
Tribunal:

Provided that the Tribunal may, il it is satisticd that the appellant was
prevented by sullicient cause from [iling the appeal within the said period,
allow it to be liled vnder this section within a further period not exceeding
sixty days.

29, Bar of jurisdiction. —(1) With cticct from the date of establishiment
of the Tribunal under this Act, no civil court shall have jurisdiction (o cntertain
any appcal 1n respeet of any matter, which the Tribunal is cimpowered o
determine under its appellate jurisdiction.

(2) No civil court shall have jurisdiction to settle dispule or entertain
any question relating o any claim lor granting any reliel or compeansation
or restitution of property damaged or enviromnent damaged which may be
adjudicated upon by the ‘Iribunal, and no injunction in respect ol any action
taken or 1o be taken by or before the Tribunal in respect of the seitlement
ol such dispute or any such claim for granting any relict or compensation or
restitution ol property damaged or environment damagced shall be granted by
the civil conrt.
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33. Act 1o have overriding effect. —The provisions of this Acl, shall have

clfect notwithstanding anything inconsistent contained in any other law Tor the

time being in force or in any instrument having cltect by virtue of any law

other than this Act.”

19. It is important now to advert to both the orders dated 8-8-20132 and

12-20187, insotar as they deal with the maintainability of the appeals belore

them.

20. By the judgment ol the NGT dated 8-8-20132, the NGT disposed ol the

plea on maintainability as lollows: |Steriite Indusiries ({ndia) Lid, casel, SCC
OnLine NGT paras 62-64]

2
3
11

“62. Another aspect that would support the view that we are takiog
is the doctrine of necessity, Wherever in the facts and circumstances
ol the case, it is absolutely inevitable lfor a person o excrcise another
right available o it under the statute and where it is unable o exercise
the preliminary right of appeual because of non-existence or non-proper
constitution ol the appellate authority and for its ellective and etticacious
exercise of right, it becomes necessary tor the appellant Company to
invoke another remedy, then the same would be permitted unless it was
so specifically barred by law governing the subject and the rights of the
partics. [t was upon the appellant Company. particularly keeping in view
the cmergent situation created by issuance ol the order dated 29-3-2013. to
avail ol'its right 1o appeal without any undue delay and as was rightly done
by il within two days ol the passing of the order. The unit of the appellant
Company had hcen dirceted to be shut down and the appellant Company
obviously could not have taken recourse 1o the remedy under Section 31
ol the Air Act as the authority itsell” was uot properly constituted and was
et functional, Besides the aid of the doctrine of necessity, the appellant
Company has also placed its reliance on Scction 31-B of the Air Act. Ao
appceal against the order passed by the appellate authority in exercise of
its powers under Section 31 of the Air Act lies w the NGT in terms of
Section 31-B of the Aidr Act. In other words, the appellate order passed by
the proper authority under Scction 31 of the Air Act is appealable 1o the
NGT in terms ol Section 31-B. Thus. the NGT is the appellate authority
of the appellate authority constituted under Section 31 of the Air Act by
the State Government. The appellant Company has itself given up its cight
ol lirst appeal betore the appellate authority in view ol the peculiar facts
and circumstances of the case. ‘The respondents have placed reliance upon
the judgment of the Supreme Court in Manohar Lol v. Ugrasen'! where
the Court had taken the view that no higher authority in the hicrarchy or
an appellate or revisional authority can excreise the power of the statutory
authority nor the superior authority can mortgage its wisdom and direct
Sterrtite fucdustries hndict) fredo v END Podintion Contiyd Boeesed, 2003 SCC Onlline NGT 68

Veekanta Lid v Stwte of T4 2018 SCC Onlline NGT 12349
(20100 11 SCC 357 - (200 1 8CC (Civy 521
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the statutory authority o act in a particular manner. Firstly this judgment
on facts and law has no application ta the present case. Secondly, the non-
constitution of the authority itsell would bring the present case outside the
application of the judgment of the Supreme Court in Manohar Lal'),

63, We are unable 1o contribute ourselves 10 the contention raised that
w direction passced under Scetion 31-A of the Adr Act is not covered under
the expression “order”™ vsed ion Scction 31 ol the Air Act. Any direction
essertially would contain an element ol order as it requires and calls upon
the parties o comply with the same. “Direction™ itsell means an order:
an instruction how o proceed, like the Judge™s direction to the jury, while
“order” is defined as a command, direction or instruction. This is how
Black’s Law Dictionary, 9th Edn., reloers to these two expressions. In other
words, they can be used as synonyms. They are not conflicting terms and
one can be read inte the other. Thus. we find no substance in this contention
raised on behall of the respondents.

64 An appellate authority, which is constituted under the statule,
is completely distinet and dillerent from an administrative authority
constituted otherwise even 1o deal with adjudicatory proceedings. In the
case of an appellate authority, it must satisly the existence de fucto and
must function de fure. in accordance with lTaw. [f the appellate authority
itsell was not in conformity with the notification, it cannot he said that it
could function in accordance with lTaw without constitution of the three-
mamber appellate authority. The cumulative elfect ol this discussion is that
the objection in regard to maintainability is without any substance and is
liable (o be rejected. 1o view ol this linding, it is not necessary lor us 1o
examine whether this could be treated as a petition under Section 14 of the
National CGireen Tribunal Act (Tor short “the NGT Act™) even iF it was not
maintainable in view ol the objection taken by the respondent in regard 1o
maintainability of the present appeal.”

21. Insofar as the judgment dated 15-12-2018% is concerned, the NG,
on maintainability, held as follows: (Vedanta L1d. case®, SCC Online NGT

paras 44-46 & 48-49)

“d4, U is undisputed that this Tribuoal is an appellate authority as Tar
us orders of closure under the Alr Act and the Water Act are concerncd,
The impugned orders dated 12-4-2018. 23-5-2018 and 28-5-2018 arc such
orders. Mere fact that an appeal against the order declining renewal of
Consent w Operate is provided for and was liled cannot be in the facts
and circumstances ol the present case, be a buar to exercise of powers of
the appellate authority by this Tribunal. As already noted, the appellate
authority has declined o proceed with the maltter. The grounds in the
impugned orders dated 9-4-2018.12-4-2018, 23-5-2018 and 28-5-201% arc

LU Meanoduer Laed v, Dgrasen, (20100 11 SCC 537 02010 1 SCC (Civl 524
3 Veddentir Lt v State of N Z018 5CC Onlline NGT 1230
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identical, I the appeals are held o be not maintainable, the appellant will
be without any remedy against the order ol closure. Order of the appellate
authority is also appcealable belore this Tribunal under Scection 16(f) of the
NGT Act, 2010, We, thus, do not find any meritin this case in the objections
ol the respondant.

45. Mere Tact that the State of Tamil Nadu also endorsed the order of
the TNres and that order of the State is not appealable to this Tribunal.
does not deviate from the legal position that order of TNPCB is appealable
1o this 'Iribunal. Morcover, order of the State ol Tamil Nadu is not a policy
matter but mere endorsement of order of the TNPCR.

46. The judgments relied upon by the respondents are distinguishable.
Unlike Eedukanti Kistamma v. S. Venkatareddy'?, this is not a case where
the first order has not been challenged. Challenge belore us is to the first
order as well as subsequent orders. Basis for all the orders is common.

B HH

48. The order of the Government ol Tamil Nadu issued under
Section 18 1)h) of the Water Act also cannot be said to be an independent
order but relied on and endorsing the views of the TNPCB which is under
challenge and that are not suflicient for ordering closure or refusal to
grant even consent. If theee are no other materials for the Govermment of
Tamil Nadu to arrive at conclusion of closuare on the ground of irceversible
pollution being caused o the environment allowing the unit to function.
then it cannot be said 1o he a policy decision 1o close down the industry
permanently and it any order was passed based on the order by the Pollution
Control Board, without indcependent application of mind and arbitrarily,
then that can also be incidentally considered by the Tribunal for the purposce
ol deciding the question ol legality of that order. 8o, under the present
circumstances, it is not a case of this Iribunal cmtertaining the appeals
where there is inherent lack of jurisdiction to entertain the same.

449, o the present proceedings, as already noted. the appellate authority
having declined to proceed with the matter and the order of closure being
appealable belore this Tribunal, there is no ground o reject the appeal on
the ground of maintainability so as to deprive the gppellant of any judicial
remedy in the matter.”

(1) Re: Order dated 9-4-2018

and
Adr

22_ This order is an order which rejected renewal of consent to operate,
therefore, is traceable to Scection 27 of the Water Actl and Sccetion 21 of the
Act. There is no doubt whatsoever that an appeal against an order made

under Section 27 of the Water Act is appealable 1o the appellate authority under
Section 28 of the said Act. Under Scetion 33-13(«¢) ol the said Act.if a person is
aggricved by an order or decision ol the appellate authority under Scetion 28,
it is then appealable 1o the NG This is made clear also by Scction 16(a) of
the NCG'T Act. Lqually, an order refusing consent under Scction 21 ol the Air

12 (2010 1 SCC 756 20100 1 8CC (Civy 241
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Act is appealable to the appellate authority under Section 31 ol the Alr Act,
and therealter, from the said appellate authority™s order, to the NGT. under
Section 31-13 of the Air Act and Scetion 16(f) of the NGT Act.

23. As has been stated hereinabove, it is clear that an appeal to the
appellate authority under the Air Act and the Water Act was, in facl. preferred,
being Appeals Nos. 36-37 of 2018, While these appeals were pending before
the appellate authority, the composite Appeal No.o 87 of 2018 was filed on
22-6-2018 betore the NGT inter alin against the order ol relusal ol consent
Lo operate dated 9-4-2018. Shri Sundaram. however, arpued before us that
the order dated 6-6-2018 made by the appellate authority, which we have set
out hereinabove, makes it ¢lear that the appeals could not be heard since the
State Government had passed an order dated 28-5-2018 directing the TNpCB
o close down the plant permanently. What is missed by Shri Sundaram is
the fact that the said order expressly states that the appeals could not be
decided a1 this juncture and were hence adjourned 1o 10-7-2018. The said
appeals on 10-7-2018 were further adjourned. and it is only on 18-12-2018 that
they were finally withdrawn as being infructuous in view of the fact that the
NG'T had passed its order on 15-12-2018% in which it had set aside the order
dated 9-4-2018.

24, What hecomes clear Irom the above narration ol faels is the fact that
while an appeal was still pending betore the appellate authority, the NGT
took up a matter direetly against the original order dated 9-4-2018 which was
challenged belore the appellate authority even hefore the appellate authority
could decide the sume. However, Sho Sundaram referred 10 Section 28(4) of the
Air Act and Scection 31{4) of the Water Actto argue that appeals to the appellate
authority must be decided expeditiously, and if they were not so decided, an
appcal would lic to the NGT against a decision by the appellate authority not to
decide the matter before it expaeditiously. This argument must also be negatived
as, it point of fact, no appeal was prelerred rom any orders of the appellate
authoerity adjourning the proceedings. As we have seen, an appeal was directly
filed Irom the order of the Txpe dated 9-4-201 8.

25, Al this point. it is important Lo advert 1o & few judpaments of this Court.
In Kundur Rudrappa v. Mysore Revenue Appellate Tribunafls. this Court,
while dealing with Section 64 of the Motor Vehicles Act, 1939, stated: (8CC
pp- 413-14, paras 4-5)

"4, The point that arises for consideration is whether any appeal lay
under Section 64 of the Act 1o the State 'Transport Appellate Tribunal
against the issue of a permit in pursuance of an carlier resolution ol the
Regional Transport Authority granting the permit, It s only necessary 1o
read Scection 6401)(a) which is material Tor the purpose ol this appeal:

04, Appeals. (1) Any person

3 Vedant Lid, v Stete of TN ZD1S 50C Onliine NGTT 1230
13 (19752800 4N
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(o) agpericved by the refusal ol the State or a Regional Transport
Authorily to grant a perinit, or by any condition attached 1o a perntit
eranted to him, or

% B st

may within the prescribed time and in the presceribed manner, appeal Lo the
State Transport Appellate ‘I'ribunal constituted under sub-section (2), who
shall, after giving such person and the original authority an opportunity of
being heard, give a decision thereon which shall be final.”

We are not required to consider the other clauses of Scetion 64(1)
which are admitiedly not relevant. Section 04 has (o be read with Rule 178
ol the Rules which prescribes the procedure Tor appeal 1o the various
authoritices.

S Appeal is a creature of the sfatsle. There is no dispute that Scection 64
ol the Act is the only section creating rights of appeal against the prant of
permit and ather matters with which we are not concerned here. There 1y no
appedl provided for under Section 64 against an order Issuing o permil in
pursucrice of the order granfing the permil. Issuance ol the permit is only
a ministerial actl necessarily following the grant of the permit. The appeals
before the State Transport Appellate Tribunal and the further appeal to the
Myvysore Revenue Appellate Tribunal are, thercelfore. not caompetent under
Scetion 64 of the Act and both the Tribunals had no jurisdiction 1o entertain
the appeals and 10 interfere with the order of the Regional Transport
Authority granting the permit which had already been altimmed in appeal
by the State Transport Appellate Tribunal and further in second appeal by
the Mysore Revenue Appellate Tribunal. 'There was, theretore, a clear error
ol jurisdicton on the part of both the Tribunals in interlering with the grant
ol the permit o the appellant. The High Court was, therefore, not right in
dismissing!? the writ application of the appellant which ought to have been
allowed.™ (emphasis supplied)

26. Similarly, in a concurring judgment of Sinha, J., in Cellular Operators
. of India v. Union of India!, the learned Judge observed: (SCC p. 211,

para 27)

14

13
16

“27. TDSAT was required to exercise its jurisdiction'® in werms of
Section T4-A ol the Act. TNSAT itself is an expert body and its jurisdiction
is wide having regard to sub-scction (7) of Scction 14-A thereol. Its
Jjurisdiction extends 1o examining the legality, propricty or correciness of
a directionforder or decision of the authority in terms of sub-scction (2)
of Scction 14 as also the dispute made in an application under sub-section
(1) thereot., The approach of the learned TDsAT, being on the premise
ihat its jurisdiction iy limited or akin 1o the power of judicial review is,

Kawaeditr Rucdregynt vo Mysore Revenue Appetiafe Trifnnal 1973 SCC Onlline Kar 7 2 IR 1973
My 281

(2005 3 50C 180

Celivlar Operaters Assue af i v Uoion of fudie. 2002 5CC Onlline Thsae 9
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therefore, whelly unsustainable. The extent of jurisdiction of a court or a
fribunal depends upon the relevant stafute. TRSAY IS ¢ creatare of o sialute.
fts jurisdiction is also conferrcd by a statuie. The purpose of creation of
TNSAT has expressly been stated by Parliament in the amending Act of
2000. TDSAT, thus, failed to take into consideration the amplitude of its
jurisdiction and thus misdirected itself in law.”™ (cmphasis supplied)

27 In B Himmattal Agrawal v. Competition Commission of India'?, 1his
Court, while dealing with Section 53-B ol the Competition Act, 2002 held:
(8CC p. 424, para 10)

i, The aloresaid provision, thus, conlers a right upon any of the
aggricved partics mentioned therein (o prefer an appeal to the Appellate
Tribunal. This statutory provision docs not impose any condition of pre-
deposit Tor entertaining the appeal. Therelore, right 1o lile the appeal and
have the said appeal decided on merits, it is filed within the period
of limitation. is conferred by the statute and that canmot be taken away
by imposing the condition of deposit of an amount leading o dismissal
of the main appeal itsclt it the said condition is not satisfied. Position
would have been different if the provision of appeal itself contained a
condition of pre-deposit ol certain amount. That is not so. Sub-scetion (3)
ol Section 53-8 specilically cast a duty upon the Appellate Tribunal to pass
arder on gappeal, as it thinks fit i.c. cither conlirming, modifying or sctting
aside the direction, deeision or order appealed against. 11is 1o be done aller
giving an opportunity ot hearing to the parties to the appeal. [t thus, clearly
implics that appeal has 1o be decided on merits, The Appellate Tribunal,
which is the creature of a stafute, has 1o act within the domain prescribed
By the faw/siatutory provision. This provision nowhere stipulates that the
Appellate Tribunal can direct the appellant to deposit a certain amount ias i
condition precedent lor hearing the appeal. In Lact, that was not even douc
in the instant case. Itis stated at the cost of repetition that the condition of
deposit ol 10% ol the penalty was imposed insofar as stay ol penalty order
passed by the CCI is concerned. Therelore, at the most, slay could have
been vacated. The Appellate Tribunal. thus, had no jurisdiction o dismiss
the appeal itself.” (ermphasis suppliced)

28. In Raju Soup Fuctory v. S.P. Shantharaf'®, the plaintifts instituted an
action in the nature ol passing oIl against the delendants in the High Court
ol Mysore, stating that they are exclusive owners ol a particular trade mark.
This Court found that excercise ol jurisdiction by the High Court of Mysore is
soverned by Mysore Act 5 ol 1962, Holding that the said High Court does not
exercise any original jurisdiction, this Court held: (SCR p. 802 1 AIR p. 1450,
paras 3-0)

L7 2018y 17 5CC 121
18 (19652 SCR 800 - ATR 1963 85C 1449
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3. The lligh Court of Mysore is by its constitution primarily a
court exercising appellate jurisdiction; it is compatent o exercise original
jurisdiction ouly in those matters in respect of which by special Acts it has
been spoecilically invested with jurisdiction. The High Court is compatent to
exercise original jurisdiction under Section 105 ol Trade and Merchandise
Muarks Act 43 of 193538 if it is invested with the ordinary original civil
Jurisdiction of a District Court, and not otherwise, and the High Court of
Mysore not being invested by any statute or under its constitution with that
jurisdiction was incompetent 1o entertain a passing ol action.

G. Bul it was urged that in a State the High Court is at the apex of
the hicrarchy of civil courts and has all the powers which the subordinate
courts may cxercise. and it is competent to entertain all actions as a court
ol original jurisdiction which may lic in any court in the State. T'or this
exalted claim, there is no warrant in our jurisprudence, Jurisdiction of a
court means the extent of the authority of a court to administer justice
prescribed with reference o the subject-matter, pecuniary value and local
limits. Barring cases in which jurisdiction is expressly conlerred upon it
by spacial statutes e.g. the Companies Act; the Banking Companies Act,
the High Clourt of Mysore exercises appellate jurisdiction alone. As a court
ol appeal it undoubtedly stands al the apex within the State, but on that
account it does nol stand invested with original jurisdiclion in matters not
expressly declared within its cognizance.”

29, In Northern Plastics Lid. v. Hindustun Photo Films Mfg. Co. 11d. 7.

Section 129-13 of the Customs Act, 1962 was relerred 1o, under which, the
Board of Excise and Customs may direet a Collector to apply to the Appellate
Tribunal for determination of paints which arise out of an order or decision. In
repelling an argument that even withoul such direction, the Union of India may
file an appeal directly, this Court held: (SCC pp. 464-65 & 468, paras 10 & 12)

0.0 The aloresaid provisions of the Act leave no room for doubt
that they represent a complete scheme or code for challenging the orders
passed by the Collector (Customs) in excercise ol his statutory powers. ...
So fur as departmental authorities themselves are concerned including the
Collector of Customs no dirceet right of appeal is conferred on the Collector
to preler appeal against his own order belore the CEGAT. However there is
sullicient saleguard made available o the Revenue by the Act for placing
in challenpe erroncous orders of adjudication as passed by the Collector
ol Customs by moving the Central Board of Excise and Customs under
Section 129-D(1) for a direction 1o the Collector o apply to the CEGAT tor
determination of such point arising out of the decision or order a5 may be
specified by the Board of Revenue in this connection. ...

i e B

120 ... But even i it is so, the statutory procedure laid down by
Parliament in its wisdom for enabling the challenge 1o the adjudication

19 (1997 4 SCC 452
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order of the Collector of Customs by way of appeals or revisions as per the
aloresaid relevant statutory provisions, to which we have made a mention.
has got 10 be followed in such an eventuality. Bypassing the said statutory
procedure a direct frog leap to CEGAT is contra-indicated by the statutory

scheme of the Act. If such direct appeals are permitied the very scheme of

Scetion 129-D{1) would get stultified. [t must, therefore, be held that direct
appeal filed by the Union of India through Industries Ministry to CEGAT
vader Section 129-A¢1) was clearly incompetent. It may be added that the
Union of India could have used the mode sct out in Scetion 129-D, but it
did not do so.™”

Il

300 In Manohar Lal v, Ugrasen'!, one of the questions involved. under sub-

para 2(«) of the judgment, was as Tollows: (SCC p. 562, para 2)

=2, In these appeals, three substantial questions ol law for consideration
of this Court are involved. They are, namely:

(1) As 1o whether the State Government, a revisional authority
under the statute, could take upon itselt the task of a lower statutory
authority?”

Alter reviewing a number ol cuses, this Court then concluded: (Manohar fal

case'', SCC p. 567, para 23)

=23, Therclore, the law on the guestion can be summarised o the
cllect that no higher authority in the hicrarchy or an appellate or revisional
authority can exercise the power ol the statutory authority nor can the
superior authority mortgage its wisdom and direct the statutory authority
Lo act in a particular mamer. It the appellate or revisional authority takes
upoen itself the task of the statutory authority and passes an order, it remaing
unenforceable for the reason that it cannot be termed 1o be an order passed
under the Act.”

31. In Arcor Textile Mills Lid. v. Regl. Provident Fund Comme™", appeals

lay to the Tribunal constituted under the DEmplovees™ Provident Funds and
Miscellancous Provisions Act, 1952, under Scction 7-1 ol the Acl. Whereas
appeals lay against orders passed under Section 7-A ol the Act, which provided
tor determination ot monics due from cmployers, no appeal lay against orders
made under Scetion 7-Q ot the said Act, which spoke of interest payable by the
cmployer. This Court held: (SCC p. 10, para 20)

Ll

=20, On a scrutiny ol Section 7-1, we notice that the language is
cleur and unambiguous and it does not provide tor an appeal against the
determination made under Scction 7-QQ. It is well settled in law that right of
appaal is a creature of statute, lor the right of appeal inheres in no once and,
therelore, for maintainability of an appeal there must be authority of law.
This being the position a provision providing lor appeal should neither be

(2010 11 SCC 5537 (201004 SCC (Civ) 521

20 200316 8CC T 2010 3SOC {148 358
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coustrued too strictly nor wo liberally, for il given cither of these extreme
interpretations, it is bound to adverscly affect the legislative object as well
as hamper the proceedings betore the appropriate Torum. Necedless 1o sy,
a right of appeal cannot be assumed to exist unless expressly provided for
by the statute and a remedy of appeal must be legitimately traceable to the
statutory provisions. I the express words employed in a provision do not
provide an appeal from a particular order, the court is bound to follow the
express words, To put it otherwise. an appeal for its maintainability must
have the clear auwthority of Taw and that explains why the right of appeal is
described as a creature of statute. (Sce Guaga Bui v, Vijuy Kumar', Gujaral
Agro Industiries Co. Lid. v. Municipal Corpn. of the City of Afimedubad==.
State of Harvana v, Maruti Udvog Lid. 23, Super Cusseltes Industries Lid,
v. State of U.P2, Ruj Kumar Shivhare v. Directorate of Enforcement?,
Competition Commission of India v. SAIL?°.)"

In para 21, this Court further went on (o hold that in case an order under
section 7-A speaks of delay in payment as well as inlerest, a composite
order passed would be amenable to appeal under Section 7-1. as interest is
only parasitic on the principal sum due under Sceetion 7-A. However, it an
independent order is passed under Section 7-Q for interest alone, the same was
held o be not appealable,

32, Prom the above authorities, it is clear that an appeal is a crealure
ot statute and an Appellate Tribunal has to act strictly within the damain
presceribed by statute. 1t is obvious that an appeal would lie from an order or
decision of the appellate authority under Scetion 28 of the Water Act to the
NGT only under Scction 33-Bla) of the Water Act read with Scection 160wy of
the NGT Act. Similarly, an appeal would lic from an order or decision of the
appellate authority under Scection 31 of the Air Act to the NGT only under
Section 31-B ol the Aidr Actread with Section 160 ol the NGT Act. Obviously,
since no order or decision had been made by the appellate authority under either
the Water Act or the Adr Act, any dircet appeal against an original order to the
NGT would be incompetent. NGT s jurisdiction being strictly circumseribed
by Scction 33-B ol the Water Act, read with Scction 31-B ol the Air Act.
rcad with Scetions 16(w) and () of the NGT Act. would make it elear that
it is only orders or decisions of the appellate authority that are appealable,
and not original orders. On the lacts ol the present case, it is clear that an
appeal was pending before the appellate authority when the NGT set aside
the original order dated 9-4-2018. This being the case. the NG s order being
clearly outside its statutory powers conterred by the Water Act, the Air Act,
and the NG'T” Act, would be an arder passed without jurisdiction.

21 (1974 2 8CC 393

2201998 4 SCCAGE - U0 SCC (1L.&5) 903
23020000 7T SCC IS

242000 10 SCC A3 2 (20000 -1 SCC (Civ) 280
25 201 A SCC T2 02010 3500 (Uivy 712
20 (20700 10 5CC 7441
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33, In lact, in the United Kingdom, there are several Acts under which
a leupfrog appeal is permitted if a point of law ol generul public importance
is involved., Thus. the Administration of Justice Act, 1969 states that such
a leaplrog appeal directly to the Suprame Court may be liled on grant of
certificate by the trial Judge in the following terms:

“12. Grant of certificate by trial Judge. (1) Whoere on the application of
any ol the partics 1o any proccedings 10 which this section applics the Judge
is satisficd—

(<) that the relevant conditions are fulfilled mn relation to lus decision

i those procecdings or that the conditions m sub-section (3-A) (“the

alternative conditions™) are satisticd in relation to those proceedings, and

{(#) that a sulficient case Tor an appeal to the Supreme Couart under this

Parl ol this Act has been made out 10 justily an application lor lcave 10

bring such an appeal, ...

()

the Judge, subject o the following provisions of this Part ol this Act, may grant
a certificate to that eftect.
(2) This section applics to anv civil proceedings in the High Court which
are ¢ither
{«1) proceedings before a Single ITndge of the High Court {including
a4 person acting as such a Judpe under Section 3 of the Judicature Act,
1925), or
(/) # ¥ s

() proceedings betore a Divisional Court.

(3) Subject o any Order in Council made under the following provisions of
this scetion, lor the purposes ol this section the relevant conditions, in relation

1o adecision ol the Judge in any proceedings, are that a point of Taw of general

public importance is involved in that decision and that that point ot law cither—

() relates wholly or mainly to the construction ol an enactiment or of
a statutory instrument, and has been fully argued in the procecdings and
fully considered 1n the judgment of the Judge in the proceedings, or

(£) 15 onc 1n respect of which the Judge is bound by a decision of
the court of appeal or of the Supreme Court in previouws proceedings, and
was lully considered in the judgments given by the court of appeal or the
Supreme Court (as the case may be) in those previous procecdings.”

3. 1o similar cffeet are scctions of the Tribunals, Courts and Enforcement
Act, 2007, and the Employment Tribunals Act, 1996, Such appeals in the UK
are referred 1o as “leaplrog appeals™ [see S Franses Lid, v, Cavendish foied
(London) Lid. >, para 7].

35, It is, therefore, clear that no such provisions, as are contained in the
UK Acts, heing present in any of the Acts that we are concerned with, such
leapfrog appeals o the NG'T would necessarily be without jurisdiction,

27 208 AWLR 1952 2018 UKSC 62
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(I1) Re: Orders passed under Sectivin 33-A of the Water Act and Section 31-A
of the Air Act

36. We have relerred 1o the orders dated 12-4-2018, 23-5-2018, and
28-5-2018 passed by the TNrPCB under Sections 33-A and 31-A of the Water
Act and the Air Act respectively., At this juncture. it is important to state that
Section 33-B of the Water Act and Scetion 31-B ot the Air Act were both
enacted on 18-10-2010. which is the very date on which the NGT Act came into
force. What is important to note is that whereas Scetion 33-13(¢) ol the Waler
Act read with Section 16{(¢) of the NG'TT Act mmake it elear that directions issucd
under Scction 33-A of the Water Act are appealable to the NG, directions
issucd under Scetion 31-A ol the Ajr Act are nol so appealable. In fact, the
statutory scheme is that dircctions given under Section 31-A of the Air Act are
not appealable, ‘This being the case, all the aforesaid orders, being composite
orders issued under both the Water Act and the Air Act, it will not be possible
to split the aloresaid orders and say that so Tar as they allect water pollution,
they are appealable to the NGT. but so Tar as they alTect air pollution. a suit or
a writl petition would lie against such orders. Shri Sundaram™s argument that
these orders heing substantally relatable to the Water Act would, theretore, not
hold, as such orders are composite orders made Horh under the Water Act and
the Air Acl. Equally disingenuous is the reference to Section 14 of the NGT Act
which only relers to the original jurisdiction ot the NGT and not w its appellate
jurisdiction. Also, 1o state gencrally that the subject-maltter of enviromment
lics with the NG, is an argument of despair that must be dismissed for the
rcason that as held by us hereinabove, an appeal being g creature ol statute,
a statute either confers a right of appeal or it does not. In the present case.
we have scen that so lar as directions issued under Section 31-A of the Air
Act are concerned, there is no right ot appcal conferred by the Air Act read
with the NCG'T Act. The ingenious argument made by Shri Sundaram that, in
any case, 4 “direction” wnder Section 31-A ol the Alr Act is nothing but an
“order’”, and would, thercfore, be appealable as such under Section 31-B of
the Air Act read with Scction 166/ of the NGT Act would drive o coach-
and-four through the statutory scheme that has just been adverted o, We have
seerl how all the appellate proceedings o the NGT., whether under the Air
Act, the Water Act, or the NGT Act have been brought into foree on the same
date. Whereas the identical power to give directions by the Board under the
Water Act is appealable to the NGT, the same power 1o give directions by the
Board under the Air Act is not so appealable. The absence of any mention
of Scction 31-A in Scetion 31-B of the Air Act. given the statutory scheme
as aforesaid, makes it elear that even this argument must be rejected. Also,
“directions™ that are issued under Section 31-A of the Air Act arc ol a different
guality from “orders™ referred to in Scetion 31 ol the same Act. Directions are
issucd in the excreise of powers and performmance ol functions under the Act
and are not quasi-judicial in nature, wherecas orders that are appealed against
under Seetion 31 are quasi-judicial orders made, inter alia, under Scction 21 of
the Air Act. Tor this reason also, we cannot accept the atoresaid argumment of
Shri Sundaram. However, Shri Sundaram argued, with particular reference to
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the Explanation to Scetion 31-A of the Air Act that “directions™ partake of the
nature ol “orders™ when closure ol any particular industry or stoppage of supply
of electricity qua any single industry is made. and therefore, such directions
arc appealable as orders under Section 31 of the Air Act. This argument is also
of no avail as Section 33-A of the Waler Act contains an identical explanation
to that contained in Scction 31-A of the Air Acl. Despite this, the legislative
scheme, as stated hercinabove, is that so far as directions under the Water Act
are concerned, they are appealable, but so Luar as dircctions under the Air Act
arc concerned, they are not appealable. Hencee, reference made 1o £ Ramanaifia
Alvar’s Law Levicon and Black’s Law Dictionary, which state that in certain
circumstances, orders are also dircctons and vice versi, would not apply 1o
the presceot case, given the express statwtory scheme. In this connection, Shri
Sundaram cited Kanhiva Lal Omar v. R.K. Trivedi=?, and relied upon para 17,
where this Court held, referring to Article 32401 ) ol the Constitution of India,
that a “direction™ may be cquated with a specific or a general order. The context
ot Article 324 being wholly difterent, it is obyvious that this authority also has
no application, given the statutory scheme in the present case.

37. Shri Sundaram then cited Maharashira Stute Board of Secondary
and Higher Secondary Lducation v, Paritosh Bhupeshkwnar Sheth??, In this
judgment, the High Court had struck dow n? Regulation 104 of the Maharashtra
Scecondary and Higher Secondary Boards Repulations, 1977, by which, no re-
evaluation of an answer book given in an examination can be undertaken. In
setting aside the High Court judgment, this Court stated that the process of
re-evaluation of answer papers is extremely time-consuming, would involve
several thousand man-hours, and is bound to throw the entire svstem out of
gear. T'urther, it isin public interest that the results of public examinations, when
published, should have some finality attached to them [sce para 27]. Tt is in this
context that this Court held: (SCC p. 537, para 29)

T29.0 o0 1t is equally important that the Court should also, as far as
possible. avoid any decision or interpretation ol a statutory provision. rule
or bye-law which would bring gbout the result of rendering the system
unworkable in practice.”

To bodily lift the aforesaid sentence and apply it Lo the Tact situation here would
he a huge Teap which we are not prepared to make. Further, given the statutory
scheme as aloresaid, 1tis not possible for us o provide an appeal where there
s nonre in the guise of making an appellate system workable in practice.

38. Shri Sundaram then relied upon this Court’s judgments in Gafada
Power & Telecommunication Lid. v. United India Insurance Co. Lid.?V and

28 (1085 | SCT 628

20 (1R8I SCC 27

3 Puritosh Blhupeshbmmnar Sheth o Malcashieg State Sooed of Secomdary aid Highwe s Secondory
Education. 980 SCC Onlaine Bom 18 0 TU8] Mah L) 587

312000 1 SCC 161 (2017 2 8CC (Civ) 705
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Allokam Peddabbayya v. Allahabad Bank? for the proposition that the right of
appeal 1s a statutory right, and like all other statutory rights, it can be waived.
unless its waiver is detrimental o public interest. The gquestion in these appeals
is not whether an appellant may waive a statutory right ol appeal. The question
is whether the NGT. which is only invested with the jurisdiction of entertaining
an appeal from an order of an appellate authority, is jurisdictionally capable
ot entertaining an appeal diceety (rom the original authority. It is clear, as has
been held by us, that the NGT possesses no such jurisdiction.

39, One further argument was nade that these maltters are only procedural,
and theretore, substantially, an appeal to the NG'T waould be maintainable. It is
well settled that the right to appeal is not a procedural matter but a substantive
one. In Garikapati Veerava v. N. Subbiah Choudhc®?, this Court held: (SCR

=23, I'rom the decisions cited above, the following principles clearly
cmerge:

(f) That the legal pursuit ol a remedy. suit, appeal and second
appeal are really but steps ina series of proceedings all connected by
an intrinsic unity and are o be reparded as one legal proceeding.

(/i) The right of appeal is not a mere matter of procedure but is a
substantive right.

(fif) The institution of the suit carries with it the implication that
all rights ol appeal then in force are preserved to the partices thereto till
the rest of the carcer of the suit.

¢7v) The right of appeal is a vested right and such a right 1o enter
the superior court aceruces 1o the litigant and exists as on and from the
date the lis commences and dlthough it may be actually exercised when
the adverse judgment is pronounced such rightis to be poverned by the
law prevailing at the date ol the institution ol the suit or procecding
und not by the law that prevails at the date of its decision or at the date
of the filing of the appeal.

(1) This vested right ol appeal can be taken away only by a
subsequent enactment, il it so provides expressly or by necessary
intendment and not otherwise.”

This argument must, theretore, be rejected.

(ITT) Re: Order passed under Section 18 of the Water Act

40. So fur as the order dated 28-3-2018 is concerned. this order is expressly
stated o be made under Section 18 of the Water Act. There is no doubt
whalsoever thal such an order is not appealable te the NGT cither under the
Water Act or under the NGT Act. However, Shei Sundaram has argued that
Section & is referable to orders generally made. and Talls under Chapter TV of
the Water Act, which deals with powers and functions of Boards. as opposcd to

A2 2017y 8500 27202017 1 5CU (Civ) 02
A3 1957 SOR 8K - AIR 1957 5C 540
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the sections that follow in Chapter V. which deals with prevention and control
of water pollution, which orders are made against individuals and individual
industries. On the assumption that Shei Sundaram is correct in this argument, it
is clear that such order can only be set aside in g suit by g civil court, or under
Article 2206 of the Constitution of India by a High Court. It is not possible 10
agree with the argument of Shri Sundaram that such orders can be ignored,
heing nonest. Itis settled that an administrative order, when made, does not bear
the brand of invalidity on its forchead, as has been held in Smith v, Lust Llioe
Rurul District Council??, AIER p. 87 1. which has been followed by this Court
in State of Punjab v. Gurdev Singh™?, SCC p. 6: Tavabbhai M. Bagasarwealla v.
Hind Rubber industries (P) Lid 0, SCC p. 4535: Pune Municipal Corpn. v. Stule
of Maharashtre®' . SCC p. 225; Krishnadevi Malchand Kamathio v. Bombay
Envirommenial Action Group™S, SCC p. 369 and Pori of Kandlu v. Hurgovind
Jusra P SCC p. 193, Theretore, this order can only be set aside either in a suit,
or hy the High Court in the excercise ol judicigl review. Faced with this, Shri
Sundaram then argucd that though the said order states that it is traccuable to
Scetion 18 of the Water Act, it can, in lact, be traced o Sccetion 29 ol the same
Act. Seetion 29 deuls with the revisional power, in which the State Government
is 1o pass agquasi-judicial order after hearing both the State Board and the person
who iy alfected. Quite obviously, this order is not a quasi-judicial order as the
State Governmant has not found it necessary o hear ¢ither the State Board, or
any person aflected by such order. Further, such order does not purport to be
an order which cither affirms or sets aside any order made under Scections 23,
26, or 27 of the Water Act. This argumaent ol despair, therefore. must also be
rejected.

41. Shri Sundaram then argued that this Courtin L. Chundra Kumar' made
it clear that tribunals that are set up, generally have the power of judicial review,
suve and except a challenge o the vires ol the legislation under which such
tribunals are themselves set up, For this, he relied strongly upon paras 90 and
03 of the judgment in L. Chandra Kwmar'™. Tt is important to notice that L.
Chandra Kumar" pertained o a tribunal that was set up under Article 323-A
of the Constitution of India. Under Article 323-A(2)(«/), the Administrative
Tribunal so set up would be able to exercise the jurisdiction of all courts except
the jurisdiction of the Supreme Court under Article 130 of the Constitution.
This would mean that the Administrative Tribunal so set up could exercise the
jurisdiction ol all High Courts when it came (o the matiers specilied in Article
323-A. 'I'his is further made clear by a conjoint reading of Scction 14 and
section 28 of the Administrative Tribunals Act, 1983, which read as follows:

341956 AC T30 (19560 2 WER BER - (195601 AL ER 855 (11

35 (100154 SCC | 1991 SCC (L&S) 1082

36 (10T 3 SCC A3

37 (20075 SCC 211

38 (200113 3 SCC 363

30 2013y 3500 182120133 25CC (Civy ]
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“14. Jurisdiction, powers and authority of the Ceniral Administrative
Tribunal.—(1) Save as otherwise expressly provided in this Act, the Central
Administrative Tribunal shall exercise, on and rom the appointed day, all the
jurisdiction, powers and authority excrcisabrle immuediately before that day by
all courts {except the Supreme Court) in relation 1o

{co) recruitment, and matters concerning recruitment, to any All-India
Service or lo any civil service of the Union or a civil post under the Union
or 10 a post connected with defence or in the defence services, being, in
cither case, a post filled by a civilian;

(F) all service matters concerning—

(/) a member of any All-Tndia Scrvice; or

(/i) a person nol being a member of an All-India Service or a
person relerred to in clause (¢) appointed W any civil service of the
Unien or any civil post under the Union; or

(iif) a civilian not being a member of an All-India Scrvice or a
person referred o in clavuse (¢) appotnted to any defence services or
a post connecled with defence,

and pcrtaining o the scervice of such member, person or civilian, in
connection with the aflairs of the Union or ol any State or of any local
or ather anthority within the territory of India or under the control of the
Government of India or of any corporation or socicly owned or controlled
by the Gavernment;

() all service matters pertaining to service in connection with the
atTairs of the Union concerning a person appointed to any service or post
referced 10 in sub-clawse (/) or sub-clause (/7)) of clause (5), being a person
whose servicees have been placed by a State Government or any local or
other authority or any corporation or socicty or other body, at the disposal
of the Central Government for such appointinent.

Foplanction.—For (he reamoval of doubts, it is herchy declared that
references to “Union™ in this sub-scction shall be construed as including
references also o a Union Territory,

(2) The Central Government may, by notilication, apply with effect {rom
such date as may be specified in the notification the provisions of sub-section
(3) o local or other authoritics within the teeritory of India or under the control
ol the Governnient ol India and to corporalions or socictics owned or controlled
by the Government, not being a local or other authority or corporalion or
society controlled or owned by a Ntate GGovernment:

Provided that it the Central Government considers it expedient so 1o do for
the purpose ol lacilitaling transition to the scheme as envisaged by this Act,
different dates may be so specitied under this sub-section in respect ol difterent
classes of, or different categories under any class of, local or other authoritics
ar corporations or socicties.

(3) Save as otherwise expressly provided in this Act, the Central
Administrative Tribunal shall also excercise, on and 'rom the date with cllect
from which the provisions of this sub-scetion apply to any local or other

89
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authorily or corporation or socivly, all the jurisdiction, powcers and authority
exercisable immediately before that date by all courts {except the Supreme
Court) in relation o

(¢} recruitment, and matters concerning recruitment, Lo any service
or post in connection with the afTairs of such local or other authority or
corporation or socictly; and

(#) all service matiers concerning a person other than a person referred
to in clause (o) or clause (#) of sub-scction (1) appointed 1o any service
or post in connection with the afTairs of such local or other authority or
corporation or society and poerlaining 1o the service ol such person in
connection with such alTairs.

28. Exclusion of jurisdiction of courts except the Supreme Court under
Article 136 of the Constifution.  On and lrom the date from which any
jurisdiction, powcers and authority becomes excercisable under this Act by a
Tribunal in relation to recruitment and mailers concerning recruitment 1o any
service or post or service matters concerning members ol any service or
persons appointed to any seryvice or post, no court excepl

(¢t) the Supreme Court; or
(/) any Industrial Tribunal, Labour Court or olther authority under the
Industrial Dsputes Act, 1947 or any other corresponding law tor the time
being in foree,
shall have, or be entitled to exercise any jurisdiction, powers or authority in
relation to such recruitinent or matters concerning such recruitiment or matters
concerning such recruitmaent or such service matters.”

Article 323-B of the Constitution ol India also provides for ribunals lor certain
other matters which are specilicd by clausc (2) thercol. Suffice it to say that the
NG is not a tribunal set up either under Article 323-A or Article 323-13 of the
Constitution. but is a statutory tribunal set up under the NGT Act. That such
a tribunal docs not exercise the jurisdiction of all courts except the Supreme
Court is ¢lear from a reading of Scetion 29 of the NGT Act. Thus, a conjoint
reading of Section 14 and Scection 29 of the NGT Act must be contrasted with a
conjoint reading of Section 14 and Section 28 of the Administrative Tribunals
Act, 1985,

42. 1t is in the context of Article 323-A and the Administrative Tribunals
Act, 1985 that this Court in L. Chundra Kumear' has obscrved in para 93 as
follows: (SCC pp. 308-09)

“H3. Belore moving on o other aspects, we may summarise our
conclusions on the jurisdictional powers of these Tribunals. The Tribunals
are competent o hear matters where the vires of statutory provisions are
questioned. However, in discharging this duly, they cannot act as substitules

10 f Clivinddre Kurgr v Livdorr aof focdic . (19971 3 8CC 261 - 1907 SCC (1.45) 577
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lor the High Courts and the Supreme Court which have, under our
coustitutional set-up. been specifically entrusted with such an obligation.
Their function in this respect is only supplemaentary and all such decisions
ol the Tribunals will be subject (o scerutiny before a Division Beneh of
the respective High Courts. The Tribunals will consequently also have the
power 10 test the vires ol subordinate legislations aud rules. However, this
power of the Tribunals will be subject o one important exceplion. The
Tribunals shall not entertain any question regarding the vires ol their parent
statutes tollowing the settled principle that @ Tribunal which is a creature
ol an Act cannot declare that very Act to be unconstitutional. Tn such cases
alone, the High Court concerned may be approached directly. All other
decisions ol these Tribunals. rendered in cases that they are specifically
cmpowered to adjudicate upon by virtue ol their parent statules, will also be
subject 1o scrutiny before a Division Benceh of theirrespective High Courts.
We may add that the Tribunals will, however, continue to act as the only
courts of lirst instance in respect ol the arcas ol law for which they have
been constituted. By this, we mean that it will not be open lor litigants to
dircctly approach the High Courts even in cases where they question the
vires of statutory legislations (except, as mentioned, where the legislation
which creates the particular Tribunal is challenged) by overlooking the
jurisdiction of the Tribunal concerned.”

43. In BSNL v. TRAFY [BSNL”], this Court had to construe the appellate

power that is contained in Section 14 ol the Telecom Regulatory Authority of
India Act. 1997, by which, the TDSAT was conterred with the power to hear and
disposc of appeals against any dircetion, decision. or order of the TRAT. Tn this
context, after distinguishing the judgment in L. Chandra Kumar'®, this Court
held: (BSNL case™, SCC pp. 293, 297 & 303-04, paras 108, 114 & 123-24)

“ 108, Belore the 2000 Amendment, the applications were required
to be filed under Section 15 which also contained detailed procedure for
deciding the same. While sub-section (2) of Scction 15 used the word
“orders™, sub-scctions (3) and (4) thercol used the word “decision™. In
terms of sub-section (3), the orders and directions of TRATL were treated
as bhinding on the service providers, Government and all other persons
concerned. Scction 18 provided for an appeal against any decision or
order of TRAL Such an appeal could be liled before the High Court. The
amendment made in 2000 is intended to vest the original jurisdiction of’
TRALIN TDSAT und the same is achieved by Scction 1d4a). The appellate
jurisdiction exercisable by the lligh Court is also vested in TDSAT by
virtue of Scction 14(5) but this does not include decision made by TRAL
Scction 14-N provides for transter to all appeals pending belore the High
Court to Tosar and in terms of clause (5) ol sub-section (2), TosAr
was required to proceed o deal with the appeal rom the stage which
was reached before such transter or from any carlier stage or de novo as

10 2014y 3 5CC 222
10 . Cliconebrer Koy o ivderir of fncdic, (10071 3 8CC 261 0 1997 SCC ([&S) 577
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considered appropriate by it. Since the High Court while hearing appeal
did not have the power of judicial review ol subordinate legislation. the
transteree adjudicatory forum i.e. TNSAT cannot exercise thal power under
Scction 14(4).

B Ed ES

Hi4. ..o From the above-extracted portion ol the order it is evident
that the Bench, which decided the matter. lelt that the view taken by
TNSAT would encourage rampant violation of the orders without any
penal cansequence and the entire scheme of the TRAT Act would become
unworkable. The word “directions™ used in Scction 29 ol the 'TRATL Act was
interpreted to include orders and regulations in the context ol the Tactual
matrix of that case and the apprehension ol the Court that Section 29 would
otherwise become unworkable, but the same cannot be read as laying down
i proposition ol law that the words “dircction™, “decision™ or “order™ used
in Section 1404) would include regulations framed under Section 36, which
are in the nature of subordinate Tegislation.

ok e

F23.In Union of India v. Madras Bar Assn. ' and State of Gujarar v.
Gujarat Revenue Tribunal Bur Assn2, this Court applicd the principles
laid down in L. Chandra Kumar case'? and reiterated the importance of
tribunals created for resolution ol disputes but these judgments oo have no
bearing on the decision of the question tormulated before us.

124, In the result, the question framed by the Court 1s answered in the
following terms: in exercise ol the power vested in it under Section 14(54)
ol the TRAT Act, TopsAl does not have the jurisdiction to entertain the
challenge to the regulations [ramed by TRATI under Section 30 of the TRAI
Act.”

In the present casce. it is clear that Scction 16 ol the NG'T Act is cast in
terms that are similar to Scetion 14¢4) of the ‘Teleccom Regulatory Authority of
India Act, 1997, in that appeals are against the orders, decisions, directions, or
determinations made under the various Acts mentoned in Scetion 16, Itis clear,
therefore, that under the NGT Act, the Tribunal exercising appellate jurisdiction
cannot strike down rules or regulations made under this Act. Theretore, it would
be Tallacious to state that the Tribunal has powers of judicial review akin Lo
that of a High Court exercising constitutional powers under Article 220 ol the
Constitution of India. We must never forpet the distinction between a superior
court of record and courts ol limited jurisdiction that was, in the felicitous
language of Gajendragadkar, Cll. 10 Powers, Privileges and hnmunitics of Stale
Tegislatures, Tnore?, made in the Tollowing words: (SCR p. 499 @ ATR p. 789,
para 138)

AL (2Mm 11 8SCC

A2 (2N 2 10 SCC A3 202 A 8OO {CII 1229 2003 L SCCCrid 35 - (20031 SCC {1L.&81 56
L0 L Clusnedra Kiovar s Didon of Tnddia, (19977 3 5CC 201 0 1997 SCC (L&S1 577

A% (106531 SCRAT3 - AR 1963 8C 715
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TI3E We ought to make it elear that we are dealing with the question
ol jurisdiction and are not concerned with the propricty or reasonableness
ol the exercise of such jurisdiction. Besides, in the case of a superior court
ol record, it is Tor the court to consider whether any matter Talls within its
jurisdiction or not. Unlike a court of liimited jurisdiction, the superior court
is entitled to determine Tor itsell guestions about its own jurisdiction.

‘Prima lacie™. says Halsbury. "no matter is deemed to be bevond the
Jurisdiction of a superior court unless it is expressly shown 1o be so. while
nothing is within the jurisdiction of an inferior court unless it is expressly
shown on the face of the proceedings that the particular malter is within

the cognizance of the particular court™". ™

For this reason also, we are ol the view that the State Government order made
under Scction 18 of the Water Act, not being the subject-matter of any appeal
under Scction 16 of the NGT Act, cannot be “judicially reviewed™ by the
NGT. Following the judgment in BSALY, we arc of the view that the NGT has
no general power of judicial review akin to that vested under Article 220 of
the Constitution of India possessed by the High Courts ol this country. Shri
Sundaram’s strong reliance on the NGT judgment dated 17-7-2014 in Wilfred
Jov. Ministry of Enviconment & Foresis™ must also be rejected as this NGT
judement does not state the law on this aspect correctly. This contention is also
without merit, and therefore, rejected.

44. Shri Sundaram then argued that, in any case, this order is an order made
by the State CGrovernment against the TNPCR, and is therefore, o direction to the
TxreB and not a direction o his client, If this were so, and the order had no
clfect on his client, there would have been no necessity 1o file an appeal belore
the NGT against such order. We have scen, however, that this order has been
challenged on merits by the respondent before the NGT. To then say that this
order which is challenged would be delended on certain grounds, as a result
of which, the NGT then gets vested with the jurisdiction to decide the same,
is again to put the cart before the horse. It is clear that oo appeal is provided
against orders made under Section 18 ol the Waler Act, and the atlempt to
bring the NGT in by the bhackdoor, as it were, would, therefore, have to be
rejected. Also, to argue that as against a writ court acting under Article 226
of the Constitution of India. the NG'T is an expert body set up only to deal
with environmental matters, again does not answer the specific issue betore this
Court. As we have held carlier, an appeal being a creature of statute, an order
passed under Scetion 18 of the Water Act is cither appealable oritis not. It
is not, no general argument as to the NG'T being an expert body set up to hear
cnvironmental matiers can be ol any help.

T Hadshuey s Laws of Bagliisd. Yol Y90 po 39
10 BENL v TRAL (20147 3 5CC 222
15 2014 8CC Onlline NGT 6800
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45, Equally, so far as the order dated 8-8-20137 is concerned, we have
scen how the NG stated that the doctrine of necessity would take over if an
appellate authority under the Act is not properly constituted so that no appeal
can then be effectively prelerred. This, again, is an argument that cannot be
countenanced. I an appellate authority is cither not yvel constituled, or not
properly constituted, a leaptrog appeal to the NGT cannot be countenanced.
As has been held by us supra, the NG is only couferred appellate jurisdiction
from an order passed in exercise ol first appeal. Where there is no such order,
the NGT has no jurisdiction.

46. In conclusion, we are copnizant of the lact that the respondent’s
plant has been shul down since 9-4-2018. Since we have set aside the
mmpugned judgments of the NGT on the ground ol maintainability, the order
dated 22-1-2019 passed by the TNPOR, being a conscequential order, is also set
aside. The respondents are relegated to the position that the six orders impugned
before the NG dealt with by the impugned judgment dated 15-12-20183 and
the order dated 29-3-201 3, dealt with by the final judgment dated 8-8-20137, are
alive and operative. Given the fuct that we are setting aside the NGT judgments
involved io these appeals on the ground ol maintainability, we state that it will
be open for the respondents w lile o writ petition in the High Court against
all the aforesaid orders. It such writ petition is liled. it will be open for the
respondent to apply lor interim relicels considering that their plant has been
shut down since 9-4-2018. Also, siuce their plant has been so shut down Tor
a leng period, and they are exporting a product which is an important import
substlitute, the respondent may apply to the Chiefl Justice of the High Court
for expeditious hearing ol the writ petition, which will be disposed of on
merits notwithstanding the availability of an alternative remedy in the case of
challenge 10 the 9-4-2018 order of the TNPCB. The appeals are disposed of
accordingly.

2 Sterlite fndustrios (fedia ) Lid o TN Polfation Conirol Bowred, 20013 50CC Onlline NGT 08
3 Veddentir Lt v State of N Z018 5CC Onlline NGT 1230
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ANNEXURE- 4

C.R.P.(NPD) No.3354 of 2018
IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED: 01.07.2021
CORAM:
THE HONOURABLE MR. JUSTICE G.K.ILANTHIRAIYAN
C.R.P.(NPD) No0.3354 of 2018
M.Ramasamy ... Petitioner
Vs

1.K.Ponnusamy
2.Chenni
3.C.Palanisamy
4.Annapoorani
M.Manian (Died)
5.M.Thangamani STS
6.M.Karunanithi (SS)
7.A.Palaniyammal
8.R.Muthammal
9.Kamalam ... Respondents
Prayer: Civil Revision Petition filed under Section 115 of the Civil
Procedure Code, against the Fair and Decreetal Order dated 25.07.2018
made in [.A.No.261 of 2016 in I.A.No.255 of 2012 in I.A.No0.709 of 2011 in

0.S.No0.201 of 2009 on the file of the Sub Court, Perundurai, Erode District.
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C.R.P.(NPD) No.3354 of 2018

For Petitioner : Ms.R.Shase

For Respondents : Mr.N.Manokaran

sk o ook ook skokosk ok

ORDER
The Civil Revision Petition is filed against the Fair and Decreetal
Order dated 25.07.2018 made in [.LA.No.261 of 2016 in [.A.No.255 of 2012
in I.LA.No.709 of 2011 in O.S.No.201 of 2009 on the file of the Sub Court,
Perundurai, Erode District, thereby dismissing the petition to condone the

delay.

2. The -petitioner is the plaintiff and the respondents are the
defendants. The petitioner filed the suit for specific performance. When the
suit was posted for trial, the petitioner was examined as P.W.l on
25.10.2010. Thereafter, he failed to appear for cross examination and as
such, the suit was dismissed for default on 09.06.2011. Next day, the
petitioner filed a petition to restore the suit and unfortunately, thereafter he
again failed to appear before the trial Court and again it is also dismissed on
26.09.2011. Therefore, to restore the restoration petition filed with the

delay of 24 days in I.A.No0.255 of 2012.

2/18
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3. While pending the said petition, the fifth defendant in the suit died,
and as such, the Court below directed the petitioner to take steps to implead
the legal heirs of the deceased fifth defendant. Since already the legal heirs
of the deceased fifth defendant are on record in the plaint, the condone delay

petition was dismissed by the Court below on 21.11.2012.

4. Thereafter, the petitioner suffered with Jaundice and he had taken
treatment at Kerala; again thereafter, he met with an-accident and admitted
in private hospital at KMCH, Erode for 39 days. Therefore, there was a
delay of 1175 days in filing the petition to restore the condone delay petition

in filing of restore petition to restore the main suit.

5. The learned counsel for the petitioner would submit that the
petitioner was examined as P.W.1 and marked Ex.P1, in respect of medical
records. The Court below dismissed only for the reason that except Ex.P1
no other documents were produced to substantiate sufficient cause as stated

by the petitioner. She also relied upon Section 59 of the Indian Evidence

3/18

https://www.mhc.tn.gov.in/judis/

97



553

C.R.P.(NPD) No.3354 of 2018

Act, 1982 in respect of oral evidence. He categorically deposed that from
time to time had taken treatment in various hospitals, and thereafter, the case
bundle was also misplaced in the Advocate's Office. Therefore, there was a

delay of 1175 days.

6. Without considering all the facts and also Ex.P1, the Court below
dismissed the condone delay petition. She further submitted that even on
factual aspects, there are totally 23 persons agreed to execute the sale deed,
in which, 13-persons executed the sale deed and only remaining 10 persons
have to be executed the sale deed. Therefore, the petitioner has got very

good case to succeed in the suit.

7. The learned counsel for the respondent would submit that the suit
itself is barred by limitation. Since the agreement dated 05.02.1995 and the
time stipulated in the contract is only one year and the suit itself is clearly
barred by limitation and as such the petitioner has no case to succeed before
the trial Court. However, after filing the written statement, the petitioner

dragging the suit for two years even for his chief examination. He was

4/18
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examined in chief only on 25.10.2010 and thereafter, he failed to appear
before the trial Court. Therefore, the trial Court rightly dismissed the suit
for default. Thereafter, he simply drag on the proceedings till 2016 and
filed a petition to condone the delay of 1175 days. The Court below rightly

dismissed the petition and it does not warrant any interference by this Court.

8. In support of the contention of the petitioner, the learned counsel
relied upon the Judgment reported in

1. (1988) 7 SCC 123 N.Balakrishnan = -vs-
M. Krishnamurthy is held as follows:

"0. It is axiomatic that condonation of delay is a matter
of discretion of the Court. Section 5 of'the Limitation Act does
not say that such discretion can be exercised only if the delay
is within a certain limit. Length of delay is no matter,
acceptability of the explanation is the only criterion.
Sometimes delay of the shortest range may be uncondonable
due to a want of acceptable explanation whereas in certain
other cases, delay of a very long range can be condoned as the
explanation thereof is satisfactory. Once the Court accepts the

explanation as sufficient, it is the result of positive exercise of

5/18

https://www.mhc.tn.gov.in/judis/

99



555 100

C.R.P.(NPD) No.3354 of 2018

discretion and normally the superior Court should not disturb
such finding, much less in revisional jurisdiction, unless the
exercise of discretion was on wholly untenable grounds or
arbitrary or perverse. But it is a different matter when the first
Court refuses to condone the delay. In such cases, the
superior Court would be free to consider the cause shown for
the delay afresh and it is open to such superior Court to come
to its own finding even untrammeled by the conclusion of the

lower Court.

10. The reason for such a different stance.is thus:

The primary function of a Court is to_adjudicate the
dispute between the parties and to advance substantial justice.
The time-limit fixed for approaching the Court in different
Situations is not because on the expiry of such time a bad cause

would transform into a good cause.

11. Rules of limitation are not meant to destroy the
rights of parties. They are meant to see that parties do not
resort to dilatory tactics, but seek their remedy promptly. The
object of providing a legal remedy is to repair the damage
caused by reason of legal injury. The law of limitation fixes a
lifespan for such legal remedy for the redress of the legal

injury so suffered. Time is precious and wasted time would

6/18

https://www.mhc.tn.gov.in/judis/



556 101

C.R.P.(NPD) No.3354 of 2018

never revisit. During the efflux of time, newer causes would
sprout up necessitating newer persons to seek legal remedy by
approaching the Courts. So a lifespan must be fixed for each
remedy. Unending period for launching the remedy may lead
to unending uncertainty and consequential anarchy. The law
of limitation is thus founded on public policy. It is enshrined
in the maxim interest reipublicae up sit finis litium (it is for the
general welfare that a period be put to litigation). Rules of
limitation-are not meant to destroy the rights of the parties.
They are meant to see that parties do not resort to dilatory
tactics but seek their remedy promptly. The idea is that every
legal remedy must be kept alive for a legislatively fixed period

of time.

2). C.R.P.(NPD) No.2887 of 2018 in C.M.P.No.16934
of 2018 Ramesh -vs- Sadhasivamoorthy is as follows:

"11. The learned Senior counsel for the petitioner had
relied upon the following judgments reported in 2001 (6) SCC
176 [M.K.Prasad V. P.Arumogam] and 2002 (3) SCC 195
[Ram Nath Sao @ Ram Nath Sahu and others V. Gobardhan
Sao and others] and submitted that the expression “sufficient

cause” within the manner of Section 5 of the Limitation Act or

under Order 22 Rule 9 of the Civil Procedure Code should be

7/18
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given liberal construction so as to advance substantial justice.
The aforesaid two judgments came to be considered by a
learned Single Judge in a judgment in Rajangam and others
V. Senthamaraj and others reported in 2016 (2) CTC 714 and
this Court, while analysing the scope and Section 5 of the
Limitation Act, had taken into consideration various judgments
of the Hon'ble Apex Court and held as follows:-

“8. The learned counsel. for: the. Revision
Petitioners would submit that the length. of delay alone
is_notia criteria to dismiss the petition and the-:Court is
expected to consider the nature of the claim made in the
suit, the-nature of defence taken by the defendants, the
stake involved in the wmatter and the.possibility of
rendering substantial justice to the parties- 1t is also
represented that the inconvenience caused to the other
side can be compensated by costs and the defendants
are ready-to pay the costs, if imposed by this Court.

8.1. The learned counsel for the Revision
petitioners relied upon the following decisions, in order
to support the contention that the grounds, which are
required to-be considered by the Court, (which passed
the impugned order), were not considered and if that
had been done, the petition would not have resulted in

dismissal:-
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(i) CDJ 2014 MHC 3671 (M/S. Bharat Petroleum
vs C.S.Prakasa Rao).-

14. While deciding, whether the delay has to be
condoned or not, the nature of the relief claimed
in the plaint, the nature of the defence taken and
the benefits, that could-be sought under Section 9
of “the_ City “Tenants Protection~Act or in the
alternative, to make a claim of-compensation
under Section 3 of the City Tenants'<Protection

Act, have to be kept in mind".

i) CDJ 2001 SC 404 (MKPrasad v.
P.Arumugam):-

While deciding the application for setting aside
the ex-parte decree, the court should have kept in
mind the-judgment impugned, the extent of the
property involved and the stake of the parties. We
are of the opinion that the inconvenience caused
to the respondent for the delay on account of the
appellant being absent from the court in this case
can.be. compensated- by awarding -appropriate

and exemplary costs.

(iii) CDJ 2002 SC 190 (Ram Nath Sao @ Ram
Nath Sahu And ... vs Gobardhan Sao And
Others):-
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13. It must be remembered that in every case of
delay, there can be some lapse on the part of the
litigant concerned. That alone is not enough to
turn down his plea and to shut the door against
him. If the explanation does not smack of mala
fides or it is.not put forth as part of a dilatory
Strategy;~ the = court | _must “wshow  utmost

consideration to the suitor.

(iv) Order of this Court, dated 31.07.2015%in CRP
No.662 of 2005 (Manimegalai : vs-Panaian):-

6. The Supreme Court in MK Prasad v.
P.Arumugam [2001 (6) SCC~176],.. while
considering the question regarding -delay in
applying for setting aside the exparte decree,
observed_that the Court ought to keep in.mind the
judgment impugned in the matter, the extent of
property involved and the stake of the parties,
while deciding an application to set aside the

exparte decree.

7. The. Supreme Court .in. Ram. Nath Sao v.
Gobardhan Sao [2002(3) SCC 195], explained
the expression '"sufficient cause" within the
meaning of Section 5 of the Limitation Act, 1963.

The Supreme Court very clearly observed that

10/18
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explanation for the delay should not be rejected
when stakes are high and/or arguable points of

facts and law are involved in the case.

(v) Order of this Court, dated 07.01.2016 (Shri.
Srijith C vs The Customs).-

(iv) Standard Treads v.~Collector, reported in
1996 (83) ELT 30 (Ker):-

4. It has to be kept in the forefront that erdinarily
a'litigant does not stand to benefit by lodging an
appeal late. He has no interest in wasting time. It
has also to be borne in mind that the great
possibility of disastrous results. creating a
Situation that a meritorious matter being thrown
out at the threshold causing a heavy-burden to
the cause-of justice has to be defeated at the very

start. .....

5. Judiciary gets its respect in the legal order
not on account of its power to legalize injustice
on technical grounds. But, it has the capacity and
purpose to remove injustice wherever-it isin sight
and this. is what is understood and pointed out by
the Apex Court as justice-oriented approach in
regard to the matters being thrown out at the

threshold of the concerned proceedings.”
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8.2. Considering the dictum laid down in the
above cases, it is for this Court to consider the
cumulative circumstances available in this case as to
the nature of the relief claimed, the stake involved and
the possibility of doing substantial justice to the parties,
while  compensating-the.. party who  suffered

inconveniernce.

8.3. The delay involved “even "dfter. entering
appearance in the final decree cannot be appreciated,
but, at the same time, the predicament involved. in not
permitting the second Revision Petitioner (Sth
defendant) to contest the case on merits-should be taken
into aceount, while deciding whether -to: condone the

delay ornot.

By adopting the ratio laid down by the Hon'ble Apex Court in
all the aforesaid decisions which came to be relied by the
learned Single Judge of this Court, I am of the view that the
reasons for the delay assigned in the application can be

deemed to be a sufficient cause for condoning the delay."

9. The Hon'ble Supreme Court of India held that length of delay is no

matter, acceptability of the explanation is only a criterion. Once the Court
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accepts the explanation as sufficient, it is the resort of positive exercises of
discretion. The condonation of delay is a matter of discretion of the Court.
The Section 5 of the Limitation Act does not say that such discretion cannot
be exercised only the delay is within certain limit. In the case in hand, as
stated supra, the petitioner met with an accident and admitted in the hospital
for 39 days. He sustained grave injuries. Even then, the Court bundle
misplaced in the Advocate's Office, therefore, there was a delay of 1175

days. The petitioner was examined as P.W.1 and marked Ex.P1.

10. 'As pointed out by the learned counsel for. the petitioner,
Section 59 of the Indian Evidence Act says that all facts except the contents
of documents and electronic records may be proved by oral evidence. The
petitioner categorically deposed that he had taken treatment for 6 months at
Kerala. Thereafter, he met with an accident and admitted in the hospital.
Therefore, the above Judgment cited by the petitioner is squarely applicable
to this case. That apart, the petitioner is the plaintiff who filed a suit for
specific performance. Therefore, it cannot be said that the petitioner

resorted to dilatory tactics to drag the proceedings.
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11. The learned counsel for the respondents further submitted that
though the petitioner was examined as P.W.1, his evidence has to be
rejected for the reason lack of bona-fide. In support of his contention, he
relied upon the Judgment in (2015) 1 Supreme Court Cases 680 H.Dohil
Constructions Company Private Limited -vs- Nahar Exports Limited and
another is extracted below:

"23. We may also usefully refer to the recent decision of
this. Court in Esha Bhattacharjee where several principles
were culled out to be kept in mind while dealing with such
applications for condonation of delay. Principles(iv), (v),
(viii), (ix) and (x) of para 21 can be usefully referred to, which
read as under: (SCC pp. 658-59)

21.4. (iv) No presumption can be attached to deliberate
causation of delay but, gross negligence on the part of the
counsel or litigant is to be taken note of-

21.5. (v) Lack of bona fides imputable to a party seeking

condonation of delay is a significant and relevant fact.

21.8. (viii) There is a distinction between inordinate

delay and a delay of short duration or few days, for to the
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former doctrine of prejudice is attracted whereas to the latter
it may not be attracted. That apart, the first one warrants
strict approach whereas the second calls for a liberal

delineation.

21.9. (ix) The conduct, behaviour and attitude of a party
relating to its inaction or negligence are relevant factors to be
taken into consideration. It is so as the fundamental principle
is that the Courts are required to weigh the scale of balance of
justice in respect of both parties and the said principle cannot

be given a total go-by in the name of liberal approach.

21.10. (x) If the explanation offered is concocted or the
grounds urged in the application are fanciful, the Courts
should be vigilant not to expose the other side unnecessarily to

face such a litigation."”

12. The Hon'ble Supreme Court of India held that while considering
the condone delay petition, the conduct, behaviour and attitude of the party
relating to its inaction or negligence are relevant factors to be taken into
consideration.  The lack of bona-fide equitable to a party seeking

condonation of delay is sufficient and relevant fact whereas in the case in

15/18

https://www.mhc.tn.gov.in/judis/



565 110

C.R.P.(NPD) No.3354 of 2018

hand, the petitioner was examined as P.W.l and also marked Ex.PI.
Admittedly, he met with an accident and admitted in the hospital for 39
days. Therefore, it cannot be said that the deposition of P.W.1 is lack of
bona-fide, as such, the Judgment cited by the learned counsel for the

respondent is not helpful to this case.

13. In view of the above descriptions, this Court is inclined to restore
to condone the delay in filing the restoration petition to restore the main
suit. This Court is-also conscious of the fact that about prejudice caused to
the respondents and defend the application before the trial Court as well as
this Court. Therefore, the inconvenience caused to the respondents can be

compensated by awarding appropriate costs.

14. Accordingly, Order dated 25.07.2018 made in [.A.No0.261 of 2016
in [LA.No.255 of 2012 in [.A.No.709 of 2011 in O.S.No0.201 of 2009 on the
file of the Sub-Court, Perundurai, Erode District, is set aside and this Civil
Revision Petition is allowed on condition that the petitioner is directed to

pay a sum of Rs.25,000/- (Rupees Twenty Five Thousand only) as costs to
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the respondents within a period of two weeks from the date of receipt of a
copy of this order. Failing which, the order passed by this Court shall
automatically stand cancelled. On such compliance, the Court below is
directed to restore the suit and dispose the suit within a period of three
months thereafter. No order as to costs.

01.07.2021
Internet:Yes
Index:Yes/No
Speaking/Non speaking order
rna

To

The Sub Court,
Perundurai, Erode District.
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ANNEXl?Igé- 5

Item No. 01 Court No. 1

BEFORE THE NATIONAL GREEN TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

Original Application No. 327/2024
Hubtown Limited Applicant
Versus

Ministry of Environment Forest
and Climate Change & Ors. Respondent(s)

Date of hearing: 23.08.2024
Date of pronouncement and uploading: 24.10.2024

CORAM: HON’BLE MR. JUSTICE PRAKASH SHRIVASTAVA, CHAIRPERSON

HON’BLE DR. A. SENTHIL VEL, EXPERT MEMBER

Applicant: Mr. Karan Bharioke, Mr. Parag Kabadi, Ms. Anshita Sethi & Ms. Himani
Yadav, Advocates.

Respondent: Ms. Praveena Gautam, Ms. Kanika Kalyan, Ms. Akanksha Tyagi & Mr. Pawan

Shukla, Advocates for R-1.
Mr. Mukesh Verma, Advocate for R-2 & 4.

ORDER

1. In this original application, the applicant has sought
directions/clarifications that the respondents are bound by the order of
the National Green Tribunal (NGT) dated 07.10.2012, passed in Appeal
No. 13, 14, 19 and 20 of 2012 and they have no power to show the entire
Subject Property artificially painted green in the Coastal Zone
Management Plan (CZMP), 2019. The applicant has further sought a
direction to the respondents to grant the application dated 02.03.2022 for
approval of its Slum Scheme forwarded to the Maharashtra Coastal Zone
Management Authority (MCZMA) by the Slum Rehabilitation Authority

(SRA) by letter dated 20.04.2022.

2. The case of the applicant is that it is a developer of the property
bearing CTS No. B-908 to B-910 and B-911 (pt.) situated at Bandra,
Mount Mary Hills, Kadeshwari Mandir Marg, H/W ward, Mumbai-400050
(hereinafter referred to as “Subject Property”). The Development Control

1
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Regulation (DCR 1967) and the Development Plan for Greater Mumbai
(1967 DP) were published in 1967 in pursuance of the Maharashtra
Regional Town Planning (MRTP) Act, 1966. Under 1967 DP, the Subject
Property was reserved for the purpose of a Garden. According to the
applicant, this reservation was never acted upon by the relevant
authorities and the Subject Property was never used as a Garden but it

was encroached by the slum dwellers.

3. The Maharashtra Slum Areas (Improvement, Clearance and
Redevelopment) Act, 1971 was enacted for the improvement and
clearance of slum areas, ensuring redevelopment of the slum areas and
protection of occupiers in the slum areas from eviction and distress

warrants in the State of Maharashtra.

4. Further plea of the applicant is that since the Subject Property was
encroached upon by the slum dwellers, therefore, in 1976 it was declared
as a censused slum and the slum dwellers on the Subject Property had
formed themselves into four slum societies, namely, (i) Bandra Jaffar
Baba CHS Limited; (ii) Shiv Mandir CHS (proposed); (iii) Hill People CHS
(proposed) and (iv) Durga Mata CHS (proposed) (hereinafter referred to as

the “Slum Societies”).

S. The Coastal Regulation Zone (CRZ) Notification, 1991 was
published exercising powers under the Environment (Protection) Act,
1986 and the Environment (Protection) Rules, 1986, inter-alia, providing
for measures to protect and conserve the coastline and marine

ecosystem.

6. On 20.02.1991, the DCR 1967 and 1967 DP were replaced by the
DCR 1991 and 1991 DP, wherein the Subject Property continued to be

shown as Garden.
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7. The applicant was appointed by the Slum Societies as the developer
of the Subject Property for implementing the Slum Scheme on the Subject
Property. The applicant submitted a proposal on 15.10.1998 to the Slum
Rehabilitation Authority (SRA) for the development of the Subject
Property. The proposal of the applicant was accepted by the SRA which
issued its Letter of Intent (LOI) dated 23.11.1998 providing for an area of
4110.58 sqm, i.e., 33% out of the Subject Property was to be surrendered
towards a non-buildable reservation of Garden. The SRA also issued the
intimation of approval dated 29.12.1998 for the construction of a building
to rehabilitate the slum dwellers on the Subject Property. The revised LOI
dated 29.12.1998 contained the same provision relating to surrendered of
4110.58 sgm towards the non-buildable reservation of Garden. This
4110.58 sgqm kept aside in the Subject Property for Garden reservation
was to be handed over to Brihanmumbai Municipal Corporation (BMP)
free of cost and free of encumbrances on or before completion of the
development of the Subject Property and the balance area was to be used
by the applicant for construction of the building for rehabilitation of slum
dwellers and also for the free sale component, as per the approved Slum

Scheme.

8. Further case of the applicant is that SRA issued a revised LOI
dated 30.11.2004 regarding the Subject Property, whereunder Floor
Space Index (FSI) of 2.289 was granted but in-situ FSI was restricted to
1.25. Under this revised LOI also the condition relating to keeping aside

4110.58 sqm for Garden was kept intact.

9. The Slum Scheme of the applicant under the EIA Notification 2006
was given clearance by the MoEF&CC on 02.03.2007. Since, the

applicant wanted to utilize 2.5 FSI in-situ against a sanction of 1.25 FSI,
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it made an application dated 06.02.2007 to the MCZMA. The applicant’s

proposal was considered by the MCZMA on 14.05.2009.

10. In its 52nd meeting on 14.05.2009, the MCZMA took the view that
as per the approved condition of CZMP of Maharashtra, residential use of
open space is not a permissible activity and that the proposed Slum
Scheme of the applicant was planned on the land reserved for Garden
and as such not allowed. The MCZMA observed that the Subject Property
reserved for the Garden was no longer open space as it was occupied by
some dwellers prior to 19.02.1991. The MCZMA accordingly referred the

matter to MoEF&CC for its decision.

11. The proposal of the applicant was rejected by the MoEF&CC on
10.08.2009 on the grounds that the Subject Property was on the seaward
side of the existing road and that the Subject Property was reserved for
Garden under the 1991 DP and CRZ Notification 1991, any existing open
space situated in CRZ-II Zones was categorized into CRZ-III, therefore, as

per CZMP of Maharashtra, construction could not be permitted.

12. Against the decision dated 10.08.2009, the applicant had preferred
an Appeal before the National Coastal Zone Management Authority

(NCZMA).

13. Vide letter dated 18t January 2010 the Applicant had submitted
HTL/LTL demarcation done by NIO to MOEF which the MOEF forwarded
to MCZMA for examination and further action vide letter dated 16th

February 2010.

14. In the meanwhile, on 06.01.2011, the CRZ Notification 1991 was
superseded by CRZ Notification 2011, wherein under clause 8(V) it was
provided that in coastal areas falling under CRZ-II, Slum Schemes will be

4
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permitted to be developed with the Floor Space Index in accordance with
the Town & Country Planning Regulations prevailing as on date of which
the project was granted approval by the Competent Authority, provided
such redevelopment is undertaken directly or through a joint venture or
public-private partnership or other similar models, ensuring that the
stake of the State Government or it parastatal entities is not less than

51%.

15. The BMC had issued the letter dated 04.07.2011 clarifying that the
Subject Property was on the landward side of an existing road. The
MCZMA had issued a stop work notice dated 02.09.2011 to the applicant
in respect of the Subject Property. The NCZMA on its 23rd meeting held
on 04.01.2012 rejected the applicant’s plea that the Subject Property
should not be categorized as CRZ-III since no Garden or open space
existed on the Subject Property for more than 35 years. The NCZMA held
that the applicant’s submission amounted to reclassification of CRZ areas

from CRZ-III to CRZ-II.

16. The applicant had filed Appeal No. 14/2012 before the NGT
aggrieved with the decision of the MoEF&CC dated 10.08.2009 and
16.02.2010 and NCZMA order dated 04.01.2012. Separate appeals were

filed before the applicant in respect of different Slum Schemes.

17. The plea of the applicant is that the NGT by order dated
17.10.2012 had allowed the Appeals by reaching to the conclusion that
the Subject Property could not be treated as a Garden and it was a slum.
The NGT directed the MoEF&CC to restore the applicant’s proposal and
take a decision in the light of the observation made in the order of the

NGT.
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18. Further plea of the applicant is that the MCZMA on 26.04.2013 in
its 81st meeting based on the NGT’s order decided to withdraw the stop
work notice dated September 2011 and directed the SRA to ensure that
the FSI of the Slum Scheme is in accordance with the DCR existing and

in force on 19.02.1991.

19. The MCZMA issued letter dated 26.06.2013 to the applicant
withdrawing the stop work notice in terms of the decision taken in the
meeting dated 26.04.2013 and permitting the applicant to develop the
Subject Property, as per the applicable DCR in force as on 19.02.1991,

i.e., 1967 DCR.

20. Further case of the applicant is that between June 2013 and
November 2016, the balance RCC work of the rehab building no. 2B as
well as the finishing work of the said building was completed. The revised
LOI dated 09.11.2016 was issued by SRA with respect to the Subject
Property providing 4110.58 sqm area to be surrendered towards the

unbuildable reservation of Garden.

21. The present grievance of the applicant started when the draft CZMP
was published on 29.03.2017, wherein the entire Subject Property was
shown to be reserved for Garden, whereas the issue was already settled
by the NGT order. The applicant objected to it vide letter dated

24.04.2017.

22. The CRZ Notification 2019 was published on 18.01.2019. On
06.01.2020, the draft CZMP was published to give effect to CRZ
Notification 2019, wherein the Subject Property was again shown as a
Garden reserved for No Development Zone (NDZ). Applicant objected to it

vide letter dated 05.02.2020.
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23. Further plea of the applicant is that on 29.09.2021, the CZMP for
Mumbai was approved and became applicable, wherein despite NGT’s
order the entire Subject Property was erroneously shaded in green

showing as reserved for Garden.

24. In the meanwhile, SRA had issued a revised LOI dated 06.11.2020
in respect of the Subject Property considering 49-51 per cent private and
State partnership under CRZ Notification 2011, which was applicable
when the applicant had submitted the proposal. Further, the plea of the
applicant is that since the applicant had accommodated 13 to 15 slum
dwellers who were on the adjacent road, the area thereof was included in
the Subject Property and accordingly the area of the Subject Property
increased. Therefore, the revised LOI provided for 4681.90 sqm area to be
surrendered towards non-buildable reservation for Garden. The applicant
had also taken the necessary steps to obtain the NOC but, in the
meantime, the CZMP with reference to CRZ Notification 2019 was

published. Hence, that matter could not be taken forward.

25. The applicant had submitted the revised application dated
02.03.2022 for approval of its Slum Scheme pursuance to Regulation
5.2(ii) and 5.2 (iii) of CRZ Notification, 2019. It was forwarded to MCZMA

by SRA vide letter dated 20.04.2022.

26. The plea of the applicant is that the MCZMA had kept the
applicant’s application along with another Slum Scheme and that the
MCZMA in its 166t meeting held on 12.04.2023 and 13.04.2023
recommended the proposal in respect of another Slum Scheme from CRZ
point of view after noting that the proposed construction of building in
CRZ-II is permissible under Regulation 5.2(ii) and 5.2 (iiij of CRZ

Notification 2019.
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27. However, the applicant’s proposal was considered by the MCZMA in
the 167t meeting held on 18.05.2023, wherein MCZMA held that the
applicant’s Slum Scheme is situated in NDZ (CRZ III) of CRZ-II within
Greater Mumbai by virtue of Garden reservation, as per approved CZMP
2019. The MCZMA, however, considering that the Slum Scheme was
ongoing since 1998 referred the matter to MoEF&CC for guidance on the
issue if the applicant’s Slum Scheme could be allowed on land having
Garden reservation. The applicant, thereafter sent communications dated
21.09.2023 to the Union of India and 17.10.2023 to MCZMA for
rectification of the above error of wrongly treating the Slum Scheme of the
applicant in NDZ by virtue of Garden reservation. Since no action was

taken thereon, therefore, the present OA has been filed.

28. Affidavit on behalf of Respondents No. 2 and 4, the State of
Maharashtra and MCZMA has been filed in this OA taking the stand that
the project of SRA is situated in NDZ of CRZ-II within Greater Mumbai by
virtue of Garden reservation as per approved CZMP 2019 and in this
regard reliance on para 10.3 of CRZ Notification 2019 has been placed. A
plea has been taken that land is reserved as a Garden in the development
plan of Mumbai and as per para 10.3, CRZ Notification 2019 only civic
amenities are allowed in the Garden reservation (NDZ) area. Further
stand of respondents no. 2 and 4 is that considering the scheme to be
ongoing scheme the matter has been referred by the MCZMA to
MoEF&CC, Delhi for guidance on whether the subject ongoing SRA
Scheme could be allowed on land having reservation of Garden and for

taking necessary decision at NCZMA level.

29. Respondent no. 1, Union of India, MoEF&CC has filed the reply

taking the stand that as per CRZ Notification 2011/2019, the State
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Coastal Zone Management Authority (SCZMA) is primarily responsible for
the enforcement and implementation of the provisions of CRZ
Notification. Referring to the Notification dated 30.09.2022 empowering
the SCZMA to take action under Sections 5, 10 and 19 of the
Environment (Protection) Act, 1986 a stand has been taken by the
MoEF&CC that CRZ Regulation are to be implemented and monitored
(including violation thereof) by the concerned SCZMA in accordance with

the approved CZMP of the respective States.

30. Submission of the counsel for the applicant is that NGT by the
earlier order has already concluded the issue that the Subject Property is
not a Garden but is inhabited by the slum dwellers and by the
subsequent decision MCZMA by withdrawing the stop work notice and
permitting construction in terms of SRA scheme accepted the NGT order.
He further submits that the slum dwellers had vacated the slum before
2011, the applicant is paying 390 lakhs as transit rent and the slum
dwellers are also waiting for their houses and the issue is concluded by
the earlier order of the NGT, therefore, the MCZMA is not justified in
delaying the matter on the plea of seeking clarification from MoEF&CC
and MCZMA. He further submits that there is no plea raised by the
respondents about violation of 1991 regulation and the applicant is
leaving the green area in excess and the Environment Clearance (EC) has
already been granted, therefore, now the MCZMA should take a decision
on the application of the applicant within a time bound period keeping in
view the earlier order of the NGT. He further submitted that the project is
socially important and that under the CRZ Notification 2019, action

taken under CRZ Notification 2011 has been saved.

31. That apart, counsel for the applicant has relied upon the judgment

of the Division Bench of the Bombay High Court in the matter of Sea
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Green Co-Operative Housing Society Ltd. v. Union of India and Ors.;
reported in (2015) 1 Mh.L.J., wherein the issue was exclusion of the
staircase, lift and lift lobby from FSI calculation in reference to DCR 1967

or CRZ Notification dated 06.01.2011, the Division Bench held as under:-

“xxex XX XXX XXX

20. Learned counsel for MCZMA, however, submitted that in case
of Suresh Estates Put. Ltd. and others vs. Municipal Corporation of
Greater Mumbai and others, 2008(2) ALL MR 768, the Apex Court
has held that existing Regulations on the date of coming into force of
the CRZ Notification dated 19 February, 1991 were DC Regulations,
1967. Learned Counsel then submitted that under DC Regulations,
1967, the areas of staircase, lift and lift lobby were not required to
be excluded from the calculations of FSI but only the room above the
staircase and room above lift were excluded from FSI calculation.
Strong reliance is placed on the observations made in the said
decision to the effect that CRZ Notification dated 19 February, 1991
froze FSI as per DC Regulations of 1967.

21. In our view, it would have been necessary to consider the
above submission in depth if the CRZ Notification of 6 January, 2011
had not came in the picture. Once CRZ Notification of 6 January,
2011 has come into force, it is not necessary to examine the above
controversy. But in any view of the matter, having regard to the fact
that State Government had always proceeded on the basis that DC
Regulations of 1991 were applicable and not DC Regulations of 1967
(which contention the Apex Court did not accept in November, 2007),
it cannot be held that the action of the Petitioner society in submitting
the plans to Municipal Corporation and the action of Municipal
Corporation in sanctioning those building plans wherein staircase,
lift and lift lobby areas were excluded from FSI calculations, was
mala fide.”

32. Learned counsel for respondents no. 2 and 4 has submitted that
the NGT in the earlier order had issued a limited direction and that the
MCZMA has considered the issue in its meeting held on 18.05.2023 and
has referred the matter to MoEF&CC for guidance and necessary decision

at NCZMA level which is awaited.

33. Learned Counsel for Respondent no. 1, MoEF&CC has submitted
that the respondent no. 4, MCZMA vide communication dated
10.08.2023 has only referred the matter to respondent no. 1 but has not

made any recommendation, whereas in terms of clause 5.2(iii) of the CRZ
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Notification 2019, the MCZMA was required to forward the proposal to
the NCZMA with its views which has not been done. Further submission
has been made that respondent no. 4 should take a decision within a
time-bound period and if the proposal is not approved, respondent no. 4

should send it to respondent no. 1.

34. We have heard learned counsel for the parties and perused the

records.

35. The subject matter of present controversy falls within the territorial
jurisdiction of the NGT, Western Zone Bench (WZB) at Pune but this OA
is being decided by the principal bench in view of the order of Hon’ble
Supreme Court dated 17.05.2024 passed in IA No. 84014-84015/2024 in
the pending Civil Appeal No. 7807/2022 in the matter of National Green

Tribunal & Anr. v. Goa Foundation & Ors.

36. The undisputed fact is that though under DCR 1961 and 1967 DP
the Subject Property was reserved for the purpose of Garden but it was
declared as a censused slum in 1976 owing to the encroachment by slum
dwellers. It is also undisputed that the slum dwellers had formed
themselves into four slum societies, namely, (i) Bandra Jaffar Baba CHS
Limited; (ii) Shiv Mandir CHS (proposed); (iii) Hill People CHS (proposed)
and (iv) Durga Mata CHS (proposed). It is also not disputed that the
Subject Property is situated on the landward side of the road. It has also
not been disputed that earlier the MCZMA in its 52rd meeting held on
14.05.2009 had referred the matter to the MoEF&CC for its decision by
observing that use of open space was not permissible activity and that
the proposed Slum Scheme of the applicant was planned on land
reserved for Garden and as such not allowed by the MoEF&CC. The

MOEF&CC on 10.08.2009 had rejected the proposal. The applicant had
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123



579

filed an appeal against this order before the NCZMA which was rejected
on 04.01.2012, therefore, the applicant had filed appeal no. 14/2012
against the order of MoEF&CC dated 10.08.2009 and 16.02.2010 and
NCZMA order dated 04.01.2012. The NGT by order dated 17.10.2012 had
allowed the appeal by recording the findings in favour of the applicant
and on that basis, the MCZMA on 26.04.2013 had taken a decision in
favour of the applicant and stop work notice was withdrawn but in the
CRZ Notification 2019 and the CZMP for Maharashtra prepared on that
basis the Subject Property is again shown as green as Garden, The CRZ
Notifications have been issued under Section 3(i) and 3(ii)(v) of the
Environment (Protection) Act, 1986 and rule 5(3)(d) of the Environment
(Protection) Rules, 1986 declaring coastal stretches as CRZ and

regulating the activities in the CRZ.

37. Under the CRZ Notification 1991 for regulating development
activities the coastal stretches of the land-ward side were classified into
four categories, namely, CRZ-I, II, IIl and IV and the norms were

prescribed for regulation of activities in these zones.

38. The CRZ-I include the areas which were ecologically sensitive and
important and the area between Low Tide Line (LTL) and the High Tide
Line (HTL). The CRZ-II includes the areas which were already developed
upto or close to the shore line. The CRZ-III covered the areas relatively
undisturbed and those which do not belong to category I or II. CRZ-IV
covered coastal stretches in Andaman & Nicobar and Lakshadweep as per

CRZ 1991.

39. The record reflects that in the CZMP of Maharashtra approved by
the MoEF&CC, it is provided that parks, playgrounds, regional parks,

general green zones and other non-buildable area which are in the
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category CRZ-II will be treated as CRZ-III. Thus, by fiction, non-buildable
areas such as parks, playgrounds, general areas etc. as mentioned in
CZMP were shifted from CRZ-II to CRZ-III. Therefore, at the earlier stage,
the MoOEF&CC had not approved the proposal in view of the CRZ
Notification 1991 on the ground that these subject plots were reserved for
Garden and reclassified from category II to category III. The decisions of
the MoEF&CC dated 10.08.2009 and 16.02.2010 and NCZMA dated
04.01.2012 in this regard became subject matter of challenge in the
Appeals No. 13, 14, 19 and 20 of 2012 before the NGT, PB. While
deciding these appeals the NGT had considered the issue if the Subject
Property could be treated to as reserved for Garden when it was
encroached upon and inhabited by the slum dwellers. The NGT on
examination of this issue while allowing the above appeals by order dated

17.10.2012 recorded as under:-

“xxx XXX XXX XXX

2. Appellant No. 1 M/s Hubtown Ltd. was previously styled as
“Akruti City Ltd.” The Appellant No. 1 is developer and deals
in construction activities. The Appellant No. 1, admittedly,
undertook construction of buildings for Maya Nagar
Cooperative Housing Society Ltd. and Durgamata Cooperative
Housing Society Ltd. There is no dispute about the fact that
both the housing societies are formed by slum dwellers. The
rehabilitation project of slum dwellers was to be implemented
by the Housing Societies formed by the slum dwellers. There is
no dispute about the fact that one of such project is
contemplated to be executed on a plot at Worli (Survey No. 32
Pt) and 38(Pt) admeasuring 5665 sq.meters and another at
Bandra (CTS No. B-908, B-909, B-910 & B-911 (part)
admeasuring 15,295 sq.mtrs. There is no dispute about the
fact that certain slum dwellers having their hutments
on the subject plots were censused in/or about 1976. The
State Government issued photo passes to them. It
appears that the plots in question were already
occupied by the slum dwellers prior to 19.2.1991.

3. On 19.2.1991 a Notification was issued by the Ministry of
Environment & Forests (MoEF). Under the said notification,
classification was made in respect of Coastal Area for the
purpose of Development Regulations. By the said
classification, Category-II CRZ (Ill) was declared to consist of
the area which had already been developed up to limit of the
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shore land. The expression “developed area” was purported to
mean the area within the Municipal Limits or in other
designated urban area which was already substantially build
up and which had been provided with drainage and project
roads and other infrastructural facilities, such as water supply
and Sewerage. Category-III (CRZ-III) was declared to consist of
the areas within the Municipal Limits or other designated area,
which were not substantially build up, and had been
neglected. The development or construction activities in such
areas was regulated by virtue of the said notification. On
27.9.1996 Coastal Zone Management Plan (CZMP) for the State
of Maharashtra was approved by the MoEF as per the general
conditions. In the order of approval, it has been mentioned that
the Parks, Playgrounds, Regional Parks, General Green zones
and other non-buildable areas, which are in the category
“CRZ-II”, shall be treated as “CRZ-II.” Thus, by fiction the non-
buildable areas as well as the parks ground general areas etc.
were shifted from Category-II (CRZ-II) areas to category-III
(CRZ-III) areas.

Slum Rehabilitation Authority (“SRA”) issued Letter Of Intent
(LOI) to the appellants for grant of approval to the proposed
redevelopment of the subject plots. The slum dwellers were
permitted to be rehabilitated in the new buildings proposed to
be constructed on the plots in question. On 4.1.2002,
Maharashtra Coastal Zone Management (MCZMA) was
requested to grant clearance for construction of the buildings
over the subject plots for the rehabilitation of slum dwellers.
Slum Development Rehabilitation Authority (SRA) issued
amended Letter Of Intent (LOI) on 30th October, 2004. It
appears that the appellants submitted an application to the
MoEF for grant of clearance to their projects under the
Environment Impact Assessment Notification. The appellant
submitted proposals to MCZMA for no objection certificate. The
MCZMA recommend for approval to proposals of the appellants
on 14.5.2009. The MCZMA forwarded the recommendations to
the Director, Coastal Zone Regulation, MoEF along with the
proposals submitted by the appellants. The MoEF did not
give approval to the proposals in view of the CRZ
Notification of 1991, on the ground that these subject
plots were reserved for “Garden” and therefore
reclassification of the plots from Category-II (CRZ-II) to
Category CRZ -III could not be approved. The appellants
preferred an appeal to NCZMA (National Coastal Zone
Management Authority). The appeals were not decided by the
NCZMA and therefore the appellants filed two writ petitions in
the High Court of Bombay, bearing Writ Petition No. 930 of
2011 and Writ Petition No. 931 of 2011. The High Court of
Bombay disposed of both the Writ Petitions on 17.8.2011,
directing the NCZMA to decide representation of the appellants
though the appeals were not maintainable under the law. The
appellants were granted leave to make supplementary
representations and additional submissions before the
NCZMA. They accordingly filed fresh representations to the
NCZMA. The NCZMA eventually declined to accord permission
for both the projects. The said orders of the NCZMA are subject
matter of challenge in Appeal No. 13/2012 and Appeal No.

14

126



582

14/2012 which were taken in its 231 meeting of 04.01.2012
on the above subject, which was Item No. 4 on agenda of the
meeting of the NCZMA.

The NCZMA held that although the subject plots were
being used by the slum dwellers even prior to 1976, due
to reservation of the plots as per the development plan
under CRZ Notification, 1991, because those plots were
reserved for “Garden” and therefore the request of the
appellants for reclassification of CRZ areas from CRZ-III
to CRZ-II cannot be considered Still, however, the NCZMA
observed that since scheme is for slum improvement, the
MCZMA to consider such issues in the CZMP to be prepared
under CRZ Notification, 2011 to protect the socially important
project.

In other words, the NCZMA asked the MCZMA to place the
proposals in the subsequent plan of CZMP as would be
required under the CRZ Notification of 2011. It clearly
appears that the NCZMA came to the conclusion that it
was necessary to prevent the hurdles for such “socially
important projects”.

Feeling aggrieved by the decision taken by the NCZMA in its
23rd meeting of 04.01.2012 declining to approve the projects
as stated above, the two (2) appeals (Appeal No. 13/2012 and
14/2012) have been preferred by the appellants.

The other two appeals (Appeal No. 19/2012 and Appeal No.
20/2012) are between the same parties and the issues
involved are also the similar. In those two appeals the
appellants have challenged letters dated 31.8.2009 and dated
16.2.2010 issued by the MoEF whereby the projects were not
approved. The MoEF asked the NCZMA to refrain itself from
making references of such cases which were not in accordance
with CRZ Notification, 1991.”

The above facts recorded in the order of the NGT in the earlier
round of litigation have not been disputed by counsel for the parties in

the present OA.

In the earlier round of litigation after considering the material, the
NGT in the order dated 17.10.2012 had reached to the following

conclusions:-

XX XXX XXX
Perusal of the impugned orders show that proposals of

the projects were rejected only on a ground that site in
question was shown as Garden in the development plan
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and was governed by CRZ Notification, 1991. It appears
that the MoEF declined to consider the proposals on the
ground that it would mean to allow reclassification of the
subject plots from CRZ Category IIl to CRZ Category II It is
stated in the impugned orders that the remarks of the Urban
Development Department, Government of Maharashtra
indicated that the parks and play grounds and other non-
buildable areas falling within CRZ-II Category have been
categorised as CRZ-III. That appears to be main reason
assigned by the MoEF in the impugned decisions.

A close scrutiny of the record shows that there was no
existence of Garden or park on the subject plots since
much prior to 1991. It is an admitted fact that the area
is covered by hutments. It is a fact that a large group of
hutment dwellers falls under the census carried out by
the Government agency in or about 1976. In other
words, the subject plots were treated as Gardens/parks
only because of the Coastal Regulations Zone
Notification, 1991.

The question that needs to be addressed is whether the
plots already covered by the slums could be treated as
reserved Gardens/parks. Such a reservation is assumed
by giving “deeming effect” on account of issuance of the
CRZ Notification, 1991. Needless to say, what did not
exist, in reality, is assumed to be in existence by virtue
of the CRZ Notification, 1991 with retrospective effect.
In our opinion, legal fiction may give deeming effect to
the proposition or thing which does not exist as on the
date of regulation or Law. However, no deeming effect
can be given to assume non existence of thing to be an
existing thing with retrospective effect. Such an
interpretation may create analomous position. For
example, where a building is constructed and stands and the
same was constructed by obtaining necessary permission as
per the Law, which was inforce at the time of such
construction, by subsequent executive Instructions or
Regulations, the existence of such a building cannot be made
to “disappear” by legal fiction. We mean to say that
subsequent executive Instructions or Regulations cannot
be interpreted so as to make the same unworkable and
impracticable. There is no magic wand under the CRZ
Notification, 1991 to make disappear such slums which
already existed since long before issuance of the CRZ
Notification, 1991.

This takes us to subsequent Notification dated 3.6.1992
issued by the Urban Development Department, State of
Maharashtra, under Section 31(1) of the MRTP Act, the said
Notification recognised the fact that the slums were in
existence in the areas which were not designated as
residential areas. This subsequent notification of the Urban
Development Department dated 3.6.1992 appears to have
been ignored by the NCZMA. The NCZMA did not consider
whether both the subject plots are fully seaward or partly
seaward or totally landward. In case, a part of the proposed
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project falls within no-go zone, then the same has to be
identified and segregated for the purpose of consideration. In
our opinion, the NCZMA (MoEF) appears to have given no much
tangible reasons in support of the impugned decisions. The
communications served by the MoEF which are challenged in
the present appeals are therefore passed by rendering non-
speaking orders. Thus, both the impugned decisions are
contrary to the principles of natural justice. It is well -settled
that non-speaking order is one of the category which violates
the principles of natural justice.

18. Considering the legal, and factual position, we are of the
opinion that the NCZMA and MoEF ought to have properly
exercised the discretion by harmonious interpretation of CRZ
Notification, 1991 and subsequent Notification, 1992 as well
as the purpose of classification under the CRZ Notification,
1991. In view of the discussion made above, we are of the
opinion that the impugned decisions are required to be
interfered with.

19.  For the reasons discussed herein above, we partly allow both
the appeals (Appeal Nos. 13 and 14 of 2012) and direct the
MoEF to restore the earlier representation of the appellants
and to take a fresh decision in the light of observations made
above. It is made clear that we have not given any finding on
merits of the matter and it will be within discretion of the
competent authority to take any decision which will be backed
by reasons.”

42. Thus, in the above order the NGT had in substance found that by
deeming fiction respondent could not bring into presence the Garden
when, in fact, there were hutments on the Subject Property and it was
being developed by the applicants since 1976. Meaning thereby the
Tribunal held that since the slums already existed on the Subject
Property, therefore, by the CRZ Notification 1991 the slums could not be
wiped off and the existence of the Garden could not be shown there. The
above order of the NGT has not been challenged and it has not been
reversed, modified or set aside by any higher forum or court and has

attained finality.
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43. The above order of the NGT was duly accepted and acted upon and
the MCZMA in its 81st meeting held on 26.04.2023 had considered the

case of the applicant and decided that: -

“l.  Stop work Notice issued to the SRA scheme dated Sept, 2011
by the MCZMA to be withdrawn.

2. The Slum Rehabilitation Authority (concern planning authority)
approved the said SR scheme under CRZ Notification, 1991
prior to 4.1.2002. The SRA should ensure that the FSI of the

said scheme is in accordance with the DCR existing and
inforce as on 19.2.1991 i.e. DCR 1967.”

44. Thus, the MCZMA in the above meeting had accepted the order of
the NGT dated 17.10.2012 and finally concluded that SRA was approved
by the competent authority after considering the provisions of CRZ
notification 2019, the scheme was situated on the landward side of the
existing road, the site fell under CRZ II area, Condition No. xvi) of the
MoEF letter No. J-17011/8/95-1A-111 dated 27.9.1996 was not
applicable in the instance case, there was no existence of Garden or
parks on the subject plots since much prior to 1991 and there was

existence of slum on site and that there was no violation in the case.

45. The MCZMA subsequently had sent the communication dated
26.06.2023 to the applicant withdrawing the stop work notice dated
September, 2011. Thus, undisputedly the judgment of the Tribunal dated
07.10.2012 passed in Appeals No. 13, 14, 19 and 20 of 2012 was acted

upon and the controversy was set at rest.

46. The stand of the applicant that after the order of the NGT dated
17.10.2012 and decision of the MCZMA dated 26.04.2023 much work
has been accomplished under the Slum Scheme, has not been
controverted by the respondents. The MCZMA in its meeting held on

18.05.2023 noted that the work of one building stood completed and the
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occupation certificate was received. It has also been pointed out that
further work in four other buildings is at an advanced stage and that the
slum dwellers have vacated the subject land in 2011 and the applicant is
paying transit rent of 390 lakhs and the slum dwellers are waiting for
their houses. In such circumstances, the respondents were not expected

to drag the matter raising the same issue again and again.

47. The respondents are also prevented from changing their stand in
respect of the issue settled under the CRZ Notification 1991, in view of

the saving clause contained in the CRZ Notification 2019.

48. Despite the fact that the land under consideration cannot be
treated to be Garden due to slum inhabitation being concluded by the
order of the NGT dated 17.10.2012 in Appeal No. 14/2012 and also the
decision of the MCZMA dated 26.04.2023, in the subsequent draft CZMP
published on 29.03.2017 and 06.01.2020 and the CZMP approved on
29.09.2021, the entire subject property was erroneously shown as
reserved for Garden. The respondents are not justified in showing the
Subject Property as Green in the CZMP ignoring the earlier order of the
NGT and the decision taken by the MCZMA in its 81st meeting held on
26.04.2023. The proposal forwarded by the SRA to MCZMA on
20.04.2022 in respect of revised LOI in terms of clause 5.2 of CZMP 2019
was required to be considered by the MCZMA, keeping in view the above
finally concluded position but the MCZMA instead of taking any decision
on the proposal has merely referred the matter to MoEF&CC, New Delhi
for guidance in its 167t meeting held on 18.05.2023. The MoEF&CC has
rightly taken the stand in this OA that in terms of the CRZ Notification
2011/2019, the SCZMA is primarily responsible for enforcement and
implementation of provisions of CRZ Notification. Hence, the decision is

required to be taken by the MCZMA. Learned counsel for MoEF&CC
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during the course of the arguments had stated that the observations
made in the order of the NGT dated 17.10.2012 in Appeal No. 14/2012
are correct and as per the MCZMA classification of the subject land dated
26.04.2013 which is based on CRZ Notification1991. The subsequent
CRZ Notification 2011/2019 will have no bearing on the classification
agreed upon by the MCZMA under CRZ Notification 1991. The MCZMA
cannot repeatedly raise the same issue which is already concluded. The
proposal of the applicant needs consideration under clause 5.2 (i), (ii) and

(iii) of the CRZ Notification 2019.

49. When the issue was decided between the same parties in respect of
the same property qua the same Slum Scheme by the NGT on 17.10.2012
which has attained finality, ignoring the said order of the Tribunal, a

contrary stand cannot be taken by the respondents.

50. Hence, the OA is disposed of directing the respondent no. 4,
MCZMA to take steps on the proposal of the applicant within two months
in accordance with the order of the Tribunal dated 17.10.2012 passed in
Appeal No. 14/2012 and the observations made above and ignoring the

contrary reflection about the Subject Property in CZMP 2019.

Prakash Shrivastava, CP

Dr. A. Senthil Vel, EM

October 24, 2024
OA 327/2024
avt
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